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that Pu | | e 
explode or correct former Reſolutions, as being Opinions w 


is not to be doubted, - but-that, upok a ſeriods Peruſal, 

{ theſe Reports, now preſented to you, will appear to be ta- 
ken with great Care and Solidity, ſeveral eminent Per- 
ſons of diſtinguiſbing Judgments i Matters of this Na- 
ture having recommended an _— this Undertaking : 
The. Author ſeems to be a ftudious and obſerving Gentleman, 
who was attendant at the Bar mu ear and had Time att 
Ability ſufficient for ſuch a Performance.. 5 
I vill only firſt obſerve, That theſe enſtting Caſes wer ly 
Argued and Adjudged in the Queen's-Bench, and never printed 
before; ſo as there are no Contemporary Reports yet &a: 
And it's a good Obſervation of my Lord Coke, That later Re- 
ſolutions and Judgments are the ſureſt, and therefore beſt 
to ſeaſon Students iti ſettling their Judgments ; ” or 
rpoſe, I obſerne here are ſome Reſolutzons,: Mal 


ing and not well digefled, or n tothe Rule 
_ 7 _*' T7” ( nc. ch 

u ſbort, Theſe were taken when my late Lord Chief Juſtice Holt, 
the great Maſter of Experience of the Practice d that C uurtʒ ſat 


there. 


F fully agreeable 't 
N 


But for that it is known, that Prefacers exttauagant Retom- 

mendation of Books are. very ſuſpicious, and thereupon the Rea- 

ders not finding them anſwerable to the Præ-encomiums, their 

over-rais d Expeflations become pall'd, and they throw them 

aſide with Slight and Indignation ; therefore theſe Caſes, as 

Argued end Reſolved, are wholly ſubmitted 10 your reſpective 
Judgments. , A ee 0135332 
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A. 


ante "IS Page 69 


A | Dans verſes lt ix 
' Savage, gt 199, er verſas Andrews, 125 


Bernardiſton verſus Vicecom Mid', 
309 


| | verſes Devniſh, 242 


> anonymous, 133 Biſhop of Durham werſ«s Ladler, 
Anonymous ver ſs Cowper 
Anonymous verſus . Carctmade, Blackamore verſus Tidderly, 
go | Boiſloe verſus Baily, 
| Arnote.verſas Bream, 3 Booth verſes Booth, 
Aſhby verſas White Bourkamire verſus Darnell, 


45 
Overſeers of the Poor of St. Az- | Brewſter verſus Weld, 
77 Brigs verfus Collingſon, 


drews, 


| Britton verſ#s Standiſh, 


Att Marſh, 
Bald fur Cle, 


Baker 2 Pierce, 


80 | Buſhel verſus Paſmore, 
212 | Butler verſus Rolfe, 
Bangley verſ# Titchcombe, 14 | Buxom verſus Hoskins, 


23 | — verſus Saunderſon, 174 


| Brough verſus Parkins, 
Buller verſus Crips, _ 
Burridge verſ#s Forteſcue, 


C. Caly 


The Names of the CASES 


C. - 


| 


E. 


Aly verſus Hardy & ahivs, Lderton's Caſe, and others, 25 
Page 1 64 Elmore vera Tucker, 2; 
Caricton verſus Mortagh, 113, 206 | Elwis verſus Lombe, 125 
Catchmade's Caſe, 90 Evans verſus Roberts, 61 
Chetly verſus Wood, 12 | Ewer verſus Jones, 23 
Cholmley verſus Veale, gos | © 
Claxton verſus Baſty, 58 
Clement ver ſur Seundamore, 120 F. 
Clerk ver ſ u Healy, 15 
Clerk verſa: Withers, 290 Anſbaw verſus Morriſon, 155 
Cockroft verſus on, 230, 263 1957 
Cole verſus Tu nol Fazaterly verſur Baldoe, 177 
| Colledge of Phyſicians verſus S Fitzhugh verſus & Deanzogron, 227, 
2 
Collins verſus Jeſſot, I ry Frenche's Caſe, _ 
Lady Cook werſus Remington, 237 | Fox verſes Tilly, 224 
Corniſh verſus Marks, I 65 Ford verſus Lord Grey, 44 
Cotton verſus Martin, Foxon verſus _ 154 
Counteſs of, Bridgwater corfur Ds 11 
cem de Bolton, 106 | 3 + by; 
Cragger verſus Glover, 301 8. 
Cragg verſus Bowman, 147 
Crockett / Caſe, 175 Arden verſus Exon, 
Croſs verſus Bilſon, 102 Garibaldo verſus N 
Crowder verſus Oldfield, 19 90, 26 
Cuddon verſus Provoſt, 123 Gawdy verſy pickerſdale, 1 
Cuddon verſus Eſtwick, ibid. one ark, | 1 7 
Culliford : Caſe, 219 —— ver ſus Dove, 130 
Cunmer ſw Milton Pariſhes, | Gilbert verſus Parker, 158 
87 | Goddard verſus Smith, 261 
TOO 8 Caſe, 90 | Godolphin verſusTador, 38, 234 
| | Gree verſus Sharp, 265 
wa —— 1] Grovenor verſus 122 
"i. | Greaves verſus Blanchett, 148 
Grant verſus Southers, 183 
Ay verſus Muskett, 1 n 
Davenant verſ#s Raſter, 235 | - 1 
vy verſus Salter, 250 H. 
—_—_ verſus Crane, 309 * 
Denham verſur Stephenſon, 241 FJ verſus Claro, 1149, 
Dennis verſar Doctor Lane, 131 Harvy verſas Broad, 148, 
Dillon verſus Browne, 14 15059, 196 
Dod verſus Monger, 215 | Harwood verſus Turberville, 200 
Dockmanny verſus Davenant, 198 | Heins verſus Hancock, 140 
Dove verſus Smith, 193 | Herring verſus Crocker, 184 


Holms 
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The Names of the C A SES. 


— 


Hodges oaſis Templer, Page 191 | 


Holderſtaff verſus Saunders, 16 
Holmes verſus Hall, 161 
Horner verſus Bonner, 96 
Hotherſhell verſus Bows, 21 
Hutton verſus Manſell, 172 
. 
Enkins & Uxor verſus Plombe; 
g1, 187 
Jevon berſot Turner,. n 86 
habitant' Paroch' de Weſtbury in 
Com Wilts verſus Inhabitant' de 
Coſtham, 213 
Inman verſus Crew, 85 


Jo verſus Shepney, 79 


ing, 21 6 
Jordan verſus Thomkins, 77 | 
Joſe verſus Mills, 14 
lreland s _ 101 


"WR Gs... 138 
Kingſdale verſus Mann, 27 
Kngh 3 Burton, 231 


— — 
* 


[ Cook verſas Remington, | 


6 BE 2237 
Lamb verſus Williams, 82 


Langford verſus Adminiſtrator of | 
Tyler -” 
Leonard verſus Stacy, 68, 139 
Lepicott verſus Browne, 198 
Leſauld verſus Dyer, =" 
Lett verſ#s Mills, 105 
Lewis verſus Jones, 138 
Lidford verſus Thomas, 96 
Leiceſter verſus Foy, 261 
Longueville ver. Hund* de Thiſtle- 
worth, 27 


Lord FORE verſarWood, Page 84 


Lynch verſas Hooke, 311 


— 
— n 4a. 


1 
Ayor of Wincheſter werſas 


Michelſon verſus Cawley, = 
Michell zerſus Waldron, 306 


Middleton. verſus Haw, 242 
| Mills verſus Wilkins, 3 
Lord Mobun's Caſe, _ 


Monkton werſ#s Aſhly & al, 38 
Moor verſus Rowbothom, 162 
Morgan verſus Thomkins, I15 
Morley verſws Stacker, 83 


R 2 


ä 4 * 
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T 3 
Nas verſus Goulſton, 167 


| Noel verſus Gray, 22 
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& 
" verſus Bromill; 160, 175 
Ogden verſus Turner, 104 
Olivier verſue Vernon, 170 
Osbourn verſ#s Hoſier, i 
| Overſeers of the Poor of the Pariſh 
of St. Andrew's, 77 
P. 
Ariſh of St. (Clement s = that 
of St. Andrew's, 287 
Parker verſus Clerke, 252 


Parker verſus Sir Will. More, 95 


Parkins verſus Chatherton, 159 
Parkins verſus Woollaſton, 120,139 


Peat's Caſe, 228, 310 


Phips verſes Jackſon, 305 
Popley verſus Aſhly, 147 
Powell verſus Ball, 110 


Preſgrove verſus Saunders. 81 
| Domina 


Wilks, ; 21 


Muriell verſus Tracy, 169 
ohnſon & Uxor' verſus Brown- | - 
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e $46 mio, 
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The Names of the CASES. 


Wheeler, 187 
| Inbabit' de com 
\ Wilts, 191 

Baines, 192 

London, 204 

Middlemore, 212 

Weckes, 220 

Franklyn, id. 
Branworth, 240 

| Rawlins, 


07. 
— 1 FN 3 x 257 

Dowina Regina| port, FA 14 ” 
verſus” Daniel, 99.1 F * 
[Lang ngley, X "124 1B 4 | 

"= - 


31 Rich verſus Doughty, \ 1 
185 Robiſon verſ#s Goſnold, 171 


Roswell . 
E = Robere oe e. 228 
Dutchefsof Back Rowſton verſus 157 


f — 1 Rich verſus Allred, 


lew C- , 150 Rufſell verſus Corn, ped 
| Mayor of Bath, . / 
152 — 
| Inbabie' de Cie. 8 _ 
; - w_— - a 5 
| | _—_ de Newn- | S. 
, Murry 163 8 | 
Fs & Melhuiſh, 73 
| ' | Tatchin, 164,268 | Scrimſhaw verſus Weſtby, 302 
, | Carter, 167 | Selby verſus Green, 
1 Coteſworth, 172, Sexton's Caſe, 163 - 
| en 180 Shepherd and Baily verſus Or- 
Np, | chard, 40 


Sir 
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T he Names of the CASES. 


Sir Harry Scott ver ſus Brace & Red- 

Page 38 
123 
30 


mond, 
Sir Samuel Aſtry's Caſe, 
Slater verſus May, | 


Smartle verſus Penhallow, 63 


12 
Tf 
* 

* 1 

* 7 1 
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if 
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F444. 


x _ 
149 ham, 


V. 


4 Vun verſus Company of 


Gunmakers in London, 82 


Smith verſis the Mayor and Alder- Villars verſes Cary, 303 
men of Landon, | 78 ILY tid 
Smith verſus Aiery, 128 = 
Smith verſus Harmon, 1422 W. 
Smith verſus Bartlet, „. 
Sparks verſus Wood, 146 WV verſur Holman, 115 
Squire verſus Grevell, 33] VV Walmſaly verſe: Ruſſell, 
Sanion ane Davis, : 29>. Gi 200 
Staple verſus Haydon, 1 Ward verſas Eyans, 36 
Stillingfleet verſus Sir Harry Par- Ward verſus Apprice, 264 
ker, 8 85 243 | Warren werſ#s Fuz, 22 
Strong verſus Courtney, 265 | Warren verſus Mathews, 73 
Sutton Caſe, 57, 91 | Warden and Company of Sad- 
P * — 2 165 
ne l eee | Wells verſas Olmond, 238 
e 
e ner | White verſus Bodiman, 150 
13% Bo | Wiat ui tam verſus Ayland, 23 
J - Empler's Caſe, 191 William verse Farrow, 82 
Tenant verſ Goldwin, 311 | Williams verſus Jackſon, 146 
Tilden verſar Parfriman, 253 Williams verſus. Hoskins, 310 
Tracy verſus Talbot, 214 Wilſon verſas Gary, 2Ir 
Trantor verſus Watſon, - 11 Mayor of Wincheſter 2 Wilks, 2 1 
Tora verſus Edwards, 308 Winter verſus Garlick, 195 
 Frevivan verſus Lawrence, 256 Wood verſus Shepherd, 24 
Thornborough verſus Whitacre, Woodcock verſus!Morgan, 306 
= 305 Inhabit of Weltbury verſur Coſt- 
Turner verſus Nurſe, - 19 l 213 
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8. bzings Treſpaſs againſt J. H. and G. Fowler, The Caſe. ofolh 173.246. | 


HE putt bags e 
den chat ter on the 3 it at May, in the 13th Pear-of the late 


4 1 


pleads 
; pollefſed by 


expired, of 


The Deferibant C F. as to all, 
£pals-4al0 on the 31ſt of 


- 


uta belonging: By Uertue whereof pe 
whereby he was entitled to the 
ed it with Rails, ſo he 

he requeſted the Pla [ 


juſtifies the -Thiowing | 
the other Creſpats 


Danner to 
that at the ſeveral Times 


uly,. and avers; | 
to the ſaid Stairs 
Mb. 


* 


Award of 


— 


1 Term. S. Mich. : Annx, in B. * 


Plaintiff, as to the Plea to the firſt Treſpaſs, 1 tepllts, That the 
Defendant . H. had another convenienter Way to the River Thames 
than though the ſaid CUlharf, and thereupon they are at Jſſue ; and 

upon the Plea to the Treſpaſs\on the Seventh of July he demurs, 

Hob. 66. Ideo fiat ora, to try the Jſſucs, and afleſs contingent Damages 
upon the urrer. Both Defendants make Default at Niſ-prius ; 
which being recoded; the 0 * hop 2 ＋ L „ G:Fow- 
ler is found gel on I but acquitted 
of. that on a Jot 57 — of of e Tra lg on 
the 21ſt of May ag to q 22 but the Jury found as to the reff, that 
he had no other May to the ſaid Stairs and River Thames than thꝛo' 
the ſaſd Wharf, and afſeſs Damages upon the Demurrer, and acquit 

him of the Treſpaſs on the 7th of Ju uly. 


Q In this Caſe ſeveral Points wers moved, and efolve by the 


1 no 5 —— be in this Caſe, 2 as was 
1 r fafd, an immaterial Jfſue NG and the Court held —_— the Ifſue 


in chis Caſe. was [mpertinent, but as to Repleaders generally, 


When Re- 1. The Court held, That-a Repleader is to be ntanrded nl 
leader ſhall e ts joined, as the Court after Criul thereof tan t give a Judg- 


20 


upon an 


_— me a turns impertinent, and not determining the Right. 
= Jooffiiles, if ſuch un Ine were 


2. ,. That before the Statute -of 
joined, the Court befoze Trial might award a Repleader. | 


Where the 3. When a Repleader is awarded, the- Amentnent-muft begin 
muſt begin as wher e thePlea, which makes the Tue bad, begins to be faulty ; and | 
ro Replcader. [therifoje if one makes himſelf a bad Title in his Declaration, to 

wich there is a ban Bar, and thereupon # bed Replication on which 


there is Iſſue, there the Repleader muſt be-awarded and entred on Re: 
* 


Paint walt declare de Novo, 8c But if the Bar be gd, 
Plea be good, and the Replication ban, and Jſlue thereupon, there 
a Repleader wilt be ya Vo to Replication; but if Bar and Reptt- 


cation” de bad, aid a awardev, ſt muſt be 
8 Ru A as I teak. 


Error. e de atigiy a Been where it ought nat to have 
ber, er it when t onght robe, t Erro 


5. That upon Avard of Reploader, there 0 via dene Edits, — 
N LE exon; but upon Amend: 
ment of a Plea in Paper, there mult be | 


r That upon a general Rule fo2 ier, without any Direction 

© Kepler. from the Court from what they chou d begin the Repleader, it muſt 
begin from the firſt Fault which occaſioned the bad Pleading com- 
menced, for the Judgment is quod partes EO RE 


No Coſts on 


| Repleader. 


7. That 


Term. S. Mich. 2 Annex, in B. R. 3 


„ — 


7. That the Pleadings in this Caſe were ſuch as a Repleader wou'd Averment 
be awarded upon at the Common Law; fo2 the Defendant having in⸗ . 
ſiſted upon a Title to a May by Szant, his Averment, That he had im pertinent. 
no other May, was immaterial, and by Conſequence the Jſſite there- 
upon impertinent; beſides, thete was no Iſſue at all joined, fo2 the 
Plaintiff 's Affirmative does not meet with the Defendant” s Negative. 


8. That though a Repleader ſhould have been at Common Law in Repieader by 
this Caſe, this Motion having been made befoze Trial, and it being I 
doubtful whether a Uerdi# would not help it by the Statute of Jeof- grantsble. 
failes, the Court ſaid it would be juſt in them not to grant a Replea- 
der till after Uerdi#; fo2 they ſaid they might indeed grant a Repleader 

befoze Uerdift at Common Law, but they were not bound to do it. So 
note the Diverſity ſinck the Statute ; fo2 though it were reaſonable to Aid by Sta- 
award a Repleader befoze Uerdi# at Common Law, where the Pleay- - =» 
ing appear d ſuch on which no Judgment could be after Uerdit ; pet 
fince the Statute, when Qerdiit may cure immaterial 02 informal 
Iſſucs, it may not be pꝛoper to do it. 


9. After the Trial, the Court held; That this Jſſue was ſuch on via: « Lev. 
which no Judgment could be; ; fo2 Defendant pleaded, That he had no . u. 
other Way to the Stairs and River Thames. Plaintiff replies, Chat „„ *'* 
he had another May to the Thames; and Jury found no other Mag 
in 15 ſaid Stairs and River Thames, fo in Truth there was no'Jſſte 

Jo n nn, ; 


10. That in this Caſe there could be na Repleader, fox t the e per 
ties were quite out of Court by the Oekault. 


ad reference to the Way claimed, thele Paints were agrees on by-, 1 5 


* 


1. That a Ban c can't claim a Way over my Gzound krom one 45 ©» Way 
Part thereof to anather; but from one Part of his on Gzound ta 
enother, he may claim a Way over my Gzound. 


2. A Stranger may have a Way over another's Soil thee ber vid ac 
of Ways, vir. Fo2 Neceſſity, by G2ant, and by Preſcription : Fo2 Ne- 
ceflity, as if A. has an Acre of Gꝛound ſurrounded by Gꝛound ol B. 
A. fo2 Neceſſity has a May over a convenient Part of B's Gzouhd wy for Ne. 
to his own Soil, as a neceſſary Incident to his Sound: So if . 
grant a Piece of Land which is ſurrounded by Land of GY he 
grants a Way as a neceſſary Jucdent therewith. 


3. It one be ſeiſed of Black-acre and TUhite-acre, and uſes a Way 8 
* Chite-acre from Black acre to a Mill, River, &c. and he grants , „% 
Black-acre to B. with all Maps, Eaſemnents, &c the G2zante ſhall | 
have the ſame Conventency that Gtanto? had, when he had Black- 
acre: So if A. has two Acres of Land, and has a Way from them 
auer another * Soil, and grants one of them with all Mays, the 
B 2 Grantee 


er 


Term. S. Mich. 2 : Anne, in B. R. 


Grantee ſhall have the ſame Way that Gzanto2 had: But there the 


Preſcription. 


The Way of 
| Pleading 2 
particular 
ſtate. 


A Way of 
Neceſſity. 


(3.) 


If 4455 * 


by che Stat. 


Gꝛantee in making Title muſt alledge ſuch an Eſtate in the Gꝛanto: 
as is traverſable, and not only ſay, that the Gzanto2 was poſſefled of the 
Place to which, &c. fo2 a Term of Years, fo? there the Poſſeſũon would 
be traverſable materially. 

I a (Way of Neceſſity be claimed, it's a good Plea to ſay, the Patty 
has another May; but Secus where a Tay is claimed 0 Grant oꝛ 


Pꝛeſcription. 


4. The (Uay of Pleading in this Caſe had been to bed that uch a 
one was leiled in F of the Place to which, Nc. and being ſo ſeiſed 
was intitled to a Map, and ſhew how, and that he granted to Lel 
ſoz, Sc. who alſo granted it to him, &c. Fo2 when one ſhews a hana 
cular Eſtate, he muſt ſettle the Fe in ſome body, 


was a * 
of 3 gra, moe, the Gzante ſhall have the Way as well as 


lt it were ſpecially mentioned in the Gant. 2 Cr. 190. 


It was reſolved, Chat if the Plaintitt had demurr d to the Deen 
dant's Plea, without doubt he ſhould have Judgment. 


int, Whether the Batter were now cured after Uer- 
M4 ons of Jeoffailes, theſe Points were agreed: 


1. I a Jury find. a Point in Jfſue, and a ſuperfluous — over 


and above, that ſhall not vitiate the Uerdit, 


2. That in. this Caſe the Jury found nothing that was put in Iſle, 
fo2 they don't find that either he had no other Wap, o2 had another 
Cay to the Thames; but that he had no other lap to the Stairs 
and Thames, which might well be, and pet he might have _—_ 


Way to the Thames. 


(s.) 
As to defaults 
after Iſſue, &c. 
in Real ARi- 


ons. 


Vid. 2 Cr. 36. 
1 Vent. 60. 
2 Saund. 45. 


1 Jo.g1 2,413. 
1 Co. 517. 


As to Defaults after Iſſue, the Court twk a Diverſity betwan a 
Real and a Perſonal Action; fo2 in a Real Action, if a Tenant make De- 
fault, the Demandant may if he pleaſe waive the Benefit of it, and pꝛo⸗ 
cad by further Pzoceſs againſt him; as if the Tenant make Default 
on the D2iginal, the Demandant hall have a Grand Cape; and if the 
Tenant do not ſave his Default, the Demandant, if he inſiſts upon it, 
— —1＋ Judgment final upon the firſt Default ; but he may ik he pleaſe 

the Default, and continue further Pꝛoceis againſt him: In like 
— of a Default after Appearance, the Demandant ſhall have a 
Petit Cape, &c. and if the Tenant do not ſave his Default, he may 
have Judgment upon the Dekault; oz if he will waive that Advantage. 
he may, and pzoc@d by further Proceſs. Ik in a Real Afton the Te⸗ 
nant make Default at Niſi prius, the Default is never recowded, but 
only the Poſtea mark d; and the Demandant, if he will, ſhall have a Petit 
Cape, and Judgment thereupon if the Default be not (ſaved, oz elſe he 
may waive * alt, and continue with further Pꝛoceſs. But in 


caſe 
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caſe of a Perſonal Action. a Default at the Trial is always recozded, Persone! 
and there is no farther Pzoceſs in Law to being the Defendant into Aion 
Court upon Releale of the Default. And anciently at every Continn --- 
ance-day the Parties were demandable ; and if the Defendant did not ” 
appear, 02 were not eſſoin d, his Default was recomed, and Judg- mY 
ment given againſt him thereupon : But bythe Statute of Marlbridge. 

c. 13. and Weſtm. 2. c. 27. after Jſſue join d in a Perſonal Ation, the Edvins is « 

Defcudant ſhall have but one Eſſoin and one Dekault; and ik the De: 1 

fault be upon the Venire fac, then it s recoded, and a Diſtringas ſhall © 

go againſt the Jur' ad triand', and againſt the Defendant, to receive 

his Judgment; but if he comes in at the Day of Niſi prius, he ſaves his 

Default; but if he does not, the Default is perempto2y, and final D<foule pe- 

Judgment ſhall be given thereupon. And it is to be obſerved, That err. 
this one Eſſoin and one Default that the Statutes give, muſt be at 

the firſt Continuance after the Jſſie ; fo2 if the Oefendant ſhould 
appear at the firſt Continuance, viz. at the Venire fac, he hall nei 
ther be eſſoined, oꝛ have a Default ſaved at return of the Diſtriagas, 

but Judgment peremptozy ſhall be given on ſuch Default. 2:1aſt; | 
212. . | I e F 

Ik Defendant imparl to a Day in a Perſonal Action, and he yoeg Impeclaace, 

not appear at the Day, Judgment final ſhall be given againſt him ; in. Pegulr, 
fo2 the Default is peremptozp to him, and there is no Pzoceſg'to Adion. 
bung him into Court again. Vid. 38 H. 6. 33. Jn Debt the Defen- 
dant pleads in Abatement to the TUrit, to which the PlaintiF imparts, + 

- and at the Day given the Defendant makes Default : Judgment finat - 
is upon the Detault, tho the Plca was only in Abatement. 18 E. 4. 2. Abiiemen 
Jn Treſpaſs the Defendant demurr d, and made Default at Day'gi- 

ven, and Judgment final. Jn Debt upon an Obligation, Defendant D=owrrer in 
pleads a Releaſe, and after Demurrer Day is given, and Default is Tft, O. 
made by the Defendant at the Day, Judgment final ſhall be given : 

Vid. 1 H. 7. 11. Jn Treſpaſs Defendant imparls, and makes De- 
fault at the Day, Judgment final ſhall be given: So in Debt, 
11H. 7.5. and the Cale in 2 Cr. 357. was remembꝛed. where a Judg- Judgnenc 
ment in an inferiour Court was reverse d fo2 this Erro? ; that the 
Defendant being effoind, and making Default at the Day given by 
; cn, they gave a further Day when it ſhould be a Judgment by, 
uit. * By: 3 . By F 

So now, what ſtuck with the Court was, TUhether Judgment whether bee 

* hould be given upon the Demurrer againſt the Defendant, oz upon Judgment 

the Default; that is, Whether he being out of Court as to one I. 4d ur 
ſue by the Default, he could be pzeſent in Court as to the Iſſtie in mucrer, or 

Law upon the Demurrer, ſo that the Court might give Judgment _ 

thereupon : And as to this Point, the Caſe was, A Dekendant in 

two ſeveral Trelpaſſes pleads an ill Plea to one, on which Plaintiff 
demurs, and joins Jſſue upon the other, and makes Default at the 

Dap ok Niſi prius; whereupon the Jnqueſt is taken by Default as to 

the Iſſue, and contingent Damages upon the Demurrer. And Ward, 

 fo2 Plaintiff, argued, That Judgment ought to be upon the De- 


murrer. ; 
I 1. This 


2 > 


JIE. 


——_— 
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— 


Diverſity as 
to Defaults 
of the Defen - 


5 As to Default 
af Plaintiff, 


1 


1. This is; not ot Tuch a Default on which Jud gment can be given, 
and he took this Diverſity,That wherever in a real Action the Default 
is ſaveable, ſo that Grand oz Petit Cape ſhall go, there in a perſonal 
Aion a Dcfault is not peremptozy, put there is inderd a pꝛoper 
Pꝛoceſs to iſſue, and bing the Party into Court. As foz the Pur 
poſe in a real action after Jmparlance Prece Partium, 02 upon Efloin, 
ik the Party having choſe his Day fail thereupon, peremptozy Judg⸗ 
ment ſhall be thereupon, and the Lands ſeized; and in that Caſe, 
Judgment would be likewiſe peremptozp in a perſonal Action; but if 
the Default were upon the Return of a Pꝛoceſs, which is ſaveable in 
a real Action, there Judgment peremptozy ought not to be in a perſo- 
nal Action, becauſe there the Day is not taken o2 choſen by the Par- 
ty, but given to him by the Court, and it ſeems but reaſonable he ſhould 
be moꝛe ſeverely uſedupon his Default at his own Day, than at a Dies 
datus by the Court. 

But this is only in reference to Defendants; but in caſe-of 
Plaintiffs, thep-arc in many Caſes demandable at Day given to 


- purſue their Writ ; But in caſe of Defendants, upon Default at a 


ve Ju 


Here are two 
diſtin& Mat- 


ters in the 


How if Judg- 
ment were fo 


h- upon the 


— given beroꝛe Plea pleaded, there ſhall be no Judgment perempto- 
Vid. 7 H. 6. 19. 41. 19H. 8. 6. 

: In Treſpaſs the Defendant appeared upon the Erigent, and Day 
is glven over to another Term, at which the Defendant makes De- 
fault; and, per Cor. Plaintiff can only have Pꝛoceſs Ad reſpond”, and 
if he fail thereat, then 3 wrt pk and Exigent as befoze ;, and he 
quoted 20 Ed. 3. 12. 2H. 4 1 pl. 3 3. 1144 11 H. + 31, 32. 

20H: 6. 44. Jud. Reg. 1. a, b. 

The Writ of Ad audiend. Judicium was of great dale then, tho 
now altogether diſuſed. 
37 H. 6. 29. gives an Account ok it, that formerly, when a De⸗ 

murrer was joined in a real o2 perſonal Action, this TUrit uſed to 
go to bzing Parties in to hear Judgment, but now the Courſe is, 
that he attend at his Peril. 4 H. 6. 29. That the Dekendant is not 
demandable on Demurrer,' but the Plaintiff is only to appear and 
pꝛay his Judgment. Juſt as upon a TUrit of Enquiry of Damages, 
the Defendant has no Day in Bank; and in Common-Pleas, neither 
Plaintiff no2 Defendant have a Day given them, but Plaintiff ts to 
attend koꝛ his Judgment. Cr. El. 75. 144. 

But Plaintiff has Day by Courſe of K. B. Vel. 97. 1 Rol. Ab. 486. - 
Now here, though there be but one Ve. fa. to try the Iſſue, and inquire 
of the contingent Damages, yet theſe are as two diſtink Matters, 
fo2 anciently the Courſe was not to put both together; but that is is 
new, and fo2 Eaſe and Diſpatch, and here the Jury might have been 
diſcharged of the Iſſue, and vet inquire of the Damages as an In. 
queſt of Office. 16 Ed. 4. 1. 2 Inſ. 440. 


2. He inſiſted on it, That if Judgment were to be upon the Defauit, 
ſt muſt have been given at the Niſi prius, and that being not done, 
and the Oekault being fo2 the — Advantage, he — wal ve 


0! 


" as 
— E 1 SW. 


9 e 


— 


älter Jſlue, Inqueſt map 
the Defendant comes in upon the Exigent, and che Plat 


given after Pleaving, a Default will be perem 
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02 releaſe it, and quoted 42 Ed. 3. 1. and the Defendant upon a (Mrit 
of Erro? can never take Advantage of the Batter, Vid. 2 Saund. 


Darnel contra. Cherever there is a Demutret in atiy petfolinl Demuree 
Aton, and the Defendant makes Default at the Day, the Demur- Wed by 


ker is waived. k. Default 59. 38 H.6. 33. In perſonal Attions, if in « o- 


8 in a perſonal 
the Parties are at Iſſue oꝛ Demurrer, and after Defendant males A ion. 
Dekault, the Judgment ſhall be upon the Default, and the Demur⸗ 
ter is walded. Bro. Default 58. 39 H. 6. 16. and continue to 
18. Bro. Default 73. Fitz. Jour 33. Proceſs 147. 45 Ed. 3. 3. 


And as to Dbjeition, That if Judgment were to be givenon the De⸗ 


fault, it ſhould have been immediately, Anſwer : All the Judges of 
Nifi privs could do, was to tecom the Default. 


Powell Juſtice. J dont find but the Parties are demandable, both When la- . 
in caſe of Day given upon Demutret, and upon Ile jotyed; hat auen 247 be 
be faken by Default. But in Debt, gl f ſe fault, before 
| Plaintiff," ag he Count or «f- 

may, pays a Day; there it being at Day hab on Bj of the Plan- 

tick befoxe Count, if Defendant make Default, 'Pyzdreſs ſhall go to 

bung him in; but if the Plaintiff dan counted, and befoze Iſle the 
Defendant had made Default, if Plaintiff will demand him, he may 
have Judgment upon the Default; and J take it to be the ſame upon 
Demurrer where Day is given at which Defendant makes Defabilt, 
fo2 there Judgment final ſhall be, and no Pꝛoceſs Ad audiend Jadic', 
Vid. 18. Ed. 4 7. And the Book of 20 H. 6. 44. is miſtaken by Fitz. 
fo2 the Book is full, that Judgment muſt be upon the Default, 
44 Ed. 3. v. After Demurter in perfonal Action, that Pzoceſs ſhoiild 
go Ad avdiend' Judic'; but befoze Demurrer oꝛ Jſlue joined, if Day be 


ptozy, and Judgment 
final upon Default, but the Uſage now is not to demand them. Pte, Modern 


„ 
It s very hatt tu make a Default at a Day given by Court on De. 
murrer peremptozy, but here is an Aue as to Part, and a Demurrer 
as to the other Part, and a Ve. fa. to try the Iſſue, and inquire of 
Damages. And Day is given with a Niſi prius, which Dap ot Niſi 
Prius is in Truth but to try the Jie, and inquire of Damages, but 
the Day on the Demurter is Ad audiend' Judic' ; fo that in Truth the 
Day given Ad triand Exit &c. has nothing to do with the Day of 
Demurrer, and it is not neceſſary that the Oefendarit ſhould have a 
Day on the Writ of Inquity; fo that the Day Ad audiend' Judic 
in this Caſe is the + &. Bank, and the Default at Niſi prius is 
only to that fo2 which Defendant had a Day there, that- is, to try 
the flue, and the talking the -Jnqueft by Default is a Waiver of 
taking Advantage of Judgment by Default. ble 
Noꝛ do J know where Plaintiff may in a perſonal Action take Av- 
vantage of a Defanlt upon the Inqueſt; but where the Defendant 
pleads a Releaſe 02 Acquittance, and at Jſſie makes Default, there 


od Holt 


[Y 
indeed he may pꝛay Judgment upon the Default, o2 that Inqueſt be <<: 
taken by Default ; but after he takes Inqueſt by Default, he is too 


late 


* 
8 
o 
1 
S 88 n 


—— 
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TwoDefaults 
in Action 
real, and but 
one in Action 
perſonal. 


Where Day 
is given, 
Prece Partium 
before De. 
claration, &. 


Annuity. 


Sets ad Mo- 


fendinum. 


'02 upon Cepi Corpus, 02 Exigent, and Day is given 
that is, by Conſent of Parties, at which Day Default (s made, no 
Judgment can be given. Whp? Becauſe there is no Declaration. 
But if it were after Declaration, and at a Day Default had been, 
tit were peremptozy. So is the Caſe of 7 H. 6. 19. 41. One in 
Cuſtody of Barſhal upon a Premunire, is charged by Bill in Nature 


of Freehold o2 Inheritance. F. N. B. 123. D. 


late to pzay Judgment by Default, fo2 his taking the Inqueſt is a 


Maiver of the Judgment by Default, and Judgment muſt be upon 
the Uervix, and not upon the Default, that being waived by Pzaper 
of Jnqueft. Upon an Jflue of Non eſt factum, you cant take a 


Judgment by Default. 


Holt. The Queſtion firſt is whether if Default be in a perſonal 
Aion after Declaration, and Da 
02 any other Day; whether, J ſap, this be ſo peremptozy that Judg- 


v given over, either by Jmparlance 


ment final ought to be upon that Default; and J think in caſe of Jm:- 
parlance, whether to a Day in the ſame Term, oꝛ another, Judgment 
final ought to be. 18 Ed. 4. 7. 36 H. 6. 19. & 19 H. 6. are full in 
the Point, without taking any Oifference. 8 
Now then upon Demurrer, becauſe Parties are at Iſſue in Judg⸗ 


ment of Court, ſuppoſe it had been in real Aﬀton, and Cur' adv” vult 


Defenvant makes Default, Petit Cape muſt go, and he does not ſave 
his Default, Hall not Judgment final be given npon the Default? N 
it be ſo when there is a Demurrer in a real Action, is it not much 


flronger in Demurrer in a perſonal Action? And it is not leſs perem- 


ptozy upon Demurrer than Jmparlance, fo2 if-Default be after De- 
murrer on Day given in ſame Term, it is peremptozy ; that is, if 
Party does not come at ſuch Day in the ſame Term, it is a Depar- 
ture in Delpite of the Court; and there in real Action no Petit Cape 
ſhall. go, but Judgment final ſhall be on the Oemurrer, and not 


upon the Default; ſo that if the Book of H. 6. be Law, as ſure it 


is, Judgment is as much to be given upon Default in perſonal 
Atzions as in real, only that there muſt be two Defaults in a real 
Ation, and but one in a perſonal one. ; 2062 | 

19 H. 8. 16. Jf Party comes in upon Pꝛoceſs in perſonal Adion, 
Prece Partium, 


of an Appeal of Mayhem, and Day is by Conſent of Parties, at 


which there was a Default ; There could not be Judgment final, be: 


cauſe tho' he had been charged in Cuſtody of the Marchal, vet he never 
had been in Court; but if the Default there had been upon an Em 


patlance, it had been peremptozy, and final Judgment had been there. 
upon. Indeed in Annuity, which, tho' perſonal, pet partakes of the 


Nature of a real Action, fo2 there is final Judgment given to recover 


an Inheritance, and the Pꝛoceſs in Annuity therefoze imitates that of 


a real Aﬀion, after Default there ſhall be a Diſtringas ad audiend' Jy. 
dic' to affoꝛd the Defendant an Oppoꝛtunity to ſave his Default, be- 
cauſe tho the Recovery ſhall charge the Perſon only, yet it may be 


ok an Inheritance. So ina Secta ad Molendin', if Defendant make 


Default, there ſhall be a Diſtringas to give him Liberty to ſave his 
Default, fo2 that allo follows the Nature of a real Aﬀion, as being 


av. 


— 
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5 


Ay, but this is like an Enquiry of Damages. 1. Jf Judgment diverccy, 

be againſt a Defendant, and an Enquiry of Damages, he has no gb alt 
Day given him thereupon, and therefoze he can make no Default ; Difuges,n 
fo2 the Court have already given their Judgment againſt him, and he where both 
thereby is quite out of Court, and the Enquiry is only to aſtertain an uns, 
the Damages. But where there is both ue and Demurrer, and 

befoze Judgment on the Demurrer a Ve. fa. goes to try Jſſue, and 
inquire of Damages, whereupon Defendant has Day, on which he 
makes Default ; Js not that a Default to the Day of Demurrer 
as well as of Jſſue? Foz though they be in Truth di VIZ. 


one the Day of Niſi prius, and the other the Day in Bank, pet in 


Conſideration of Law they are the Came. F there be two Defen- 
dants who plead ſeverally, one of them demurs, and Judgment is 
given againſt him befoze Iſſue join d with the other, then he againft 
whom the Judgment pals d has no Day in Court, yet the Plaintiff 
may continue Pꝛoceſs againſt the other; but if in that Caſe the Jf- 
ſue were to be tried befoze Judgment, then the Defendant who de⸗ 
murred has a Day, and that is the ſame that the other has by the 
Niſi prius, which by Law is the ſame with the Day in Bank. ADe- 
fault in real Aﬀion at the Day of Niſi prius is the ſame as at Day in 


Bank, and as fatal, foꝛ they are not to be ſevered. And whynot ſo in 


a perſonal Aion, and it is incident to the Trial of the Jſſue, to in- 
quire of the Damages upon the other Jſſte in Law. So if the 


Day of Niſiprius be the ſame with the Day in Bank, the two have 
the ſame Day ; but here, tho' it be one Defendant, yet you wauld have 
him be out of Court as to Jfſue, by reaſon of Default at Ni gr 
in 

2 


and in Court upon the Demurrer in the Day in Bank; that 
and out of Court the fame Day. : 


I there be Default after Demurrer join'd, Judgment ſhall be up- jaagwenc 


on the Default, oꝛ upon the Demurrer ; and when Continuance is upon De- 


xiven, the Appearance of both Parties are entered at the Continuance fu! fie 
Day, and anciently they uſed to demand the Parties; ſo then joined, &“. 
thep lap at Lurch fo2 one another, but now theſe are Things of. 
And whereas my Bꝛother Powell affirms, that there can be no Dap 
on the Demurrer but the Day in Bank: J would ſuppoſe there are 
two Defendants, one pleads to Demurrer, and the other pleats to 
Iſſue, and Ve. fa. goes to try Jſſue, and enquire of contingent Da- 
mages; befoze the Day of Niſi prius and Puis darrein continuance, 
a Releaſe is made by Plaintiff to the Dekendont that demurren; 
Can he plead it at Niſi prius ? Aud if he fails in doing it, can he plead 
ft in Bank at Day there? And Powell ſubito allowed he might pleav 
it at Niſi prius, but not in Bank ; but after ſeemed to voubt, whether 
after Demurrer a Plea Puis darrein continuance could be pleaded. 
Mat a Day given upon a Writ of Erroz Defendant makes 
Default, the Writ of Erro2 may go on, and the Judgment 
be affirmed, becauſe it is no new Judgment that is given fo2 
the Defendant, who is now out of Court by his Default, but 
only his foꝛmer Judgment affirmed ——— ; but in that Caſe it 


were 


Vid. Hob. or. 


— 


10 


ir Defendent At another Day another Point ftirr'd in this Caſe, was, TUhether 
confeſſes the Judgment might not be given againſt the Defendant upon the Jfſue, 
Treſpa%, but Tho ick d upon as immaterial, and a jeoffaile? Becaule the Defen- 
Marcerifwell Dant confeſſed the Treſpaſs in his Plea, and made no good Juftifica- 
| pleaded. tion: So (as was urged) Judgmentought to be given againſt himby 
vid. Hob. 6o. Confeſſion. And hereupon Ch. J. Holt took Diverſity, if one confeſs the 


Cauſe of Action, but pleads Matter, which if well pleaded would bar 


Hard to hold the Plaintiff, there it were hard to hold the Oefendant to ſuch Conkel⸗ 


the Defen- ſion, and give Judgment againſt him, as here the Defendant inda d 


cnc cobis confeſſes the Treſpaſs, but offers ſuch Matter as if true and well 
the Marrce Matter of Juſtification offered, which tho never ſo true, and well 
confeſs'd = pleaded, would not bar the Plaintiff, there Judgment may be upon 
you Pun. the Confeſſion, as in an Aton fo2 Mog fo? calling Plaintiff a 
tiff. Thief, Defendant juſtifies, fo2 that the Plaintiff received a Thief, 
and pleads it ill; there Judgment may be upon the Conkeſſion, fo2 


that Matter could not have ban ſo pleaded, as to have juſtified the 


Two Defen- In the further Debate of this Caſe, the Court held, That if there 
_ dants ſever in be two Dekendants who ſever in Pleas ; 
yl, 6 an Aue not helped by the Statute of Jeofailes is tried fo2 the other, 


can be no Who having made Default is out of Court, ſo as there can be no 
Repleader. Repleader, and of conſequence the Judgment muſt be to quaſh the 


CArit o2 Bill, it neceſſarily ſhall be abated thereby as to the other; 


fo2 though one Defendant may be acquitted in part, and condemned 
in part of a Treſpaſs, o2 one of two condemned, and the other ac- 
quitted, yet the Writ can't abate as to one, and ſubſiſt as to the 
When the Other; and as to Treſpaſs againſt two, when the Acquittal o2 Dif: 
acquiralof charge of one ſhall diſcharge the other: Vid. 2 Cr. 134. Treſpaſs 
one "11 . Againſt tmo fo2 taking Gun and Dagger, one juſtifies the taking in 
charge che Hig own Defence, being aſſaulted by Plaintiff, the other pleads Not 
— „ - guilty, and is found guilty, and Damages againſt him, and the other 
. Iſſue is found fo2 the Defendant, there Judgment ſhall be againſt 
him that is found guilty, fo2 the other's Plea does not deſtroy the 
g Plaintiff's Title fo2 god and all: But if Treſpaſs be againſt two fo 
Where one of Taking the Plaintiff's Gads, and one pleads Not guilty, and is 
ee l, found guilty, and other juſtifies the Taking by Gift, 8c. and his Plea 
entirely de- is found true, there fo2 as much as the Defendant's Plea entirely 
-0ys che: Deſtroped the Plaintiff's Cauſe of Action, he ſhall have Judgment 
Aon, Ugainſt neither. | | 


* _ But 


and one is found guilty, and 


, —— | | 4 * | 
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But the laſt Dap of Hillary-Term following, the whole Court de- c, This 
clared, Chat they were of Opinion, that the Jſſue was helped by the . 


Statute of Jeofailes, and fo2 ſo much gave Judgment fo2 the Defen- 7e, 


dant, and as to the Demurrer gave Judgment fo? the Plainttff with- 
out any Reaton. Vid. 2 Saund. 318, 319. 


11 


Domina Regina verſus * 


Moman was convicted upon an Jndiament fo2 being a common 1 =n Ledig 

Scold ; and Mountague, in Trinity-Term befoze, moved in Ar- 5 _ 

reſt of Judgment, That the Jndi#ment was that ſhe was Communis gieren, ind 

Calumniatrix, which is not the Latin om fo2 a Scold, but Rixatrix ; Judgment 

and upon this Exception, Judgment was arreſted this Term. —_— 
Note, The Puniſhment of a Scold is Ducking ; and Holt, when 

the Exception was firſt made, ſaid, It were better Oucking in a Trinity 

than ina Michaelmas-Term. 


Note, Dne can't move to ſtay Pꝛocddings upon a Bond upon Pay- 82 
ment of Paincipal, Intereſt and Colts, till Bail be put in; foz till day proceeg- 
then, Parties are not in Court. (But ſee the late Ae for Amend- ings. 
ment of the Law, 4 & 5 Ann. cap. 16.) 


ws Trantor verſus Watſon. 


Captain of a Ship was taken in bis Homeward Uopage from in et. Ger 
Jamaica by a French Pꝛivateer, and being under Capture, com- fore Appear- 
pounds fo2 the Ship's Ranſom with the Frenchman, ſends the Ship zoe, to fay 
Home, and goes himſelf with the Captain into France fo2 his Secu- Amte, . 

rity : Afrer the Ship arrived here, and the Geods had paid Cuſtom, quadam Cauſe 
and were bzought krom on Board, and put into Trantor's Cuſtody, 54% 
the Defendant ſeized them by Proceſs of the Admiralty to fozce an ap: 

pearance in quadam Cauſa Salvagii ; and Brotherick befoze Appearance 

moved fo2 a Pꝛohibition, and cited Captain Sands's Caſe in Ring Wil- Capt. Sends 
liam'g Time, where after great Deliberation: the Court granted a circa. 

Pꝛohibition befoze Appearance: But Holt ſaiu, That that Caſe was 

nothing like this, fo2 that was a Pzoceſs in nature of an Embargo on 

a Ship from going to the Eaſt-Indies, grounded upon Letters Patents 

of King Charles II. to the Eaſt- India Company, and the Seizure 3 L... on. 

there was the ultimate End of that Pꝛoceſs, and it was not to an- 

[wer why they did go, but to ſtop them from going, but the Pzoceſs 

here is to fo2ce an Appearance: But at laſt Court oꝛdered him to give 

Notice within a Day o2 two, and Things to ſtay till then. And at Raule to ſtay 

another Day, Darnell moved to diſcharge the Rule, and ſaid, This was *2* Fare, 

a Caſe of Salvage, and as the aſter has Power to pawn the Ship to diſcharg- 
upon ertraodinary Occaſion, ſo he may in this Caſe ſubje# Part o 

the Ship and Cargo to ſave the Whole ; ſo the whole Queſtion will wieter the 

be, Whether the Court of Admiralty can compel Payment of this Admiralty 


Compoſition ? fo2 if they have rr of that Batter, the Exe. P. wen 
cuting 


# 
WM 
B 
! 

| 

| 

: 
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cuting the Pꝛotels on Land will not vitiate it, if they have oꝛiginal 
Jurisdidion: As if a Ship be taken as Puze, and condemned, and the 
Geods ſold, and after the firſt Owner ſues the Uendx fo2 the Goods, 
he may ſue him in the Admiralty ; ſo in caſe of Piracy, foꝛ the Queſtion 
will be Pracy o2 Pꝛite. Cr. El. 625. 2 Saund. 259. 1 Sid. 320. 2 Lev. 
1 Vent. I Lev. 243. | 


Argument Brotherick inſiſted upon theſe Things 2 Is That his coming bcfoze 
for Prohibi- Appearance could not be objeſted to, fo2 the P2ocels was a Setzure of 
rio before the G@d$ in awer to a Condemnation, if by ſuch a Time Security be 
not given to anſwer fo2 the Gods in caſe they be condemned; and 
ſuppoſe the Owner of the Geods live at Jamaica, and their Pzoceſs is 
to fozfeit the Sds if Appearance be not in that Days, would not 


this Court grant a Pꝛohibition in that Caſe ? 2. It's to weighty a 
lt the Maſter Point fo2 the Admiralty to determine, whether the Maſter may ranſom 


47 the Ship rom Captozs ; and this is what will open a Tay to Cowar⸗ 
dice, and cheating of Owners. 3. Tho the Captain may on Occa- 

If he may by- ſion hypothecate the Ship, he can't hypothecate the Gods. 4. Jn 
checare Caſes of Hppothecation, the Party to whom it is made, and not the 
and Goods. Patty who does hypothecate, (ues. | 


Wider the Ch. J. Holt. Che Malter has Care of the Ship, and all the Goods on 


Maſter my Board it; and here he being under Capture in an Enemies Hands, 


not com- 


pound for a and no Popes of a Retaking, the Qucſtion is, Uihether a Paſter 
Ranſom, as under theſe Circumſtances may not compound fo? a Ranſom, as well 


well as throw 


Goods over AS he may throw Goods over Board in cale of a Tempeſt? As ta 


board. the Miſchief objeted, That fuch Compoſitions p2event retaking ; tis 
true, a Ship retaken upon freſh Purluit, though after a Mak s time, 

ſhall be the firſt Owners: But alas, a Retaking is ſo fozeign a Sup- 

poſition as deſerves but little Conſideration : Jf he then has a Power 

to ranſom the Goods, the Queſtion nert will be, Whether he may re- 


Vid. Hob. ei tain them as his Security? Jt may be not; o2 if he might, and parts 


3 co. 147- with them once, pꝛobably he can't retake them; as in caſe of Freight, 
he may detain till paid, but once he ſuffers them out of his Poſſeſſion, 
he may not retake them: Then the Queſtion will come to this, TUhe- 
ther in caſe it appears to us that this P2oceſs of theirs be illegal; as 


ſuppoſe here, inſtead of attaching the Goods in the Ship, they had at- 


tached Cows o2 Hozſes, 02 Houſhold Goods, to compel an Appearance 
in this Caſe And J doubt whether they can attach any other Goods 
to enforce an Appearance, but the very Goods they p2oceed againſt : Tf 


we be then of Opinion that they can't attach other Goods, oꝛ that they 


can't retake theſe Goods, ſuppoſe in the Hands of a Ucndee, ought 
— J ſay, in ſuch Caſe, though we rarely do it, grant a Pꝛohl⸗ 


7 


Copy of Li- Powell. Regularly when one moves fo? a Pꝛohibition, he ought 


vel bone to have a Copy of the Libel ; and if in any Cale the Admiralty can 


Motion, 


iſſue Proceſs againſt Goods, it's hard to ſuppoſe this an illegal Pꝛo⸗ 
cels ; and without we do ſo, we can't pꝛohibit them, the Pꝛacels is 
to ſeize the Ship and Gods there, &c. in quadam Cauſa Salvagi, 

and 


** we _— r 


(ubje7s to Captivity till it be paid; ſo that he thereby gains a Right 
Right follows them in whoſe Þands ſoever they go. 


theſe Circuniſiances, ſhould be ſatisfied by the Owners, &c. and it is 


6 


MS. —: —— 


Term. S. Mich. 2 Annæ, in B. R. 


ͤ—— — 


13 


oe, 8 — 


— 


and Execution is ſuggeſted to be of the Gods after they were taken 


-otit of the Ship, in the Hands of another Perſon: And if a Ship be 


hypothecatcd, in whoſe Hands ſoever it comes, it's liable; therekoꝛe 
if Gods may be hypothecated it will be the ſame, and if you have 
god Caule of P2obtbition; giving Security wül not hurt vou; and 
if the Execution be what Pyoceſs does not warrant, you have your 
Remedy againlit the Dffficer. ' 


The next Dap Dy. Lane, a Civilian, came to maintain their Pro- Argument 
ceſs ; and ſaid, That Redemption is n Species of Salvage, which Ak e 
is to reſcue by Foꝛce, o2 redxm by Money. He ſaid, The Maſter of ceſs and the 
a Ship repꝛeſents the Owner and Fretghto2s ; and if he has Sulpi⸗ r 
cion, may detain the Gods fo? his Freight: But tis objecten, once ting che 
he parted with them, he can t by Pꝛocels retabe: But we ſay he may; Goods, &-- 
fo) in this Caſe he has not only ſingle Poſſeſſion, but alſo an Þypotht- 
cation of the Goods : This is a Caſe of Redemption of Goods in 


/ 


the Power of an Enemy, - whereof in ſome reſpett they had a Property, 


and niight by the Law of J2ations ſink and deſtroy them; ſo that this 
Redemption is a pꝛudent new-buying of the Goods koꝛ the Advantage 
of the Freightozs, by one that by the Law and Cuſtom of Nations 8 Li and 
{fo2 it's not by the Rhodian o2 Civil Law) ought to redam fox the Cuſtom of 
Convenicncy of Merchants, and Advancement of Trade; and here 
the Baſicr has aiually paid the Compoſition by his Body, which he 


and Jntvred in the Goods-as in Goods hypothecated to 


him, which 


pere the Court interrupted him, and ſaid, The Merits of the Before Ap- 


Cauſe was not befoze them, befoze Appearance and Pleading ; and it 2 Se. 


ſams very r--nable, that a Maſter compounding fo2 Goods under 2 


Court. 


ſo in caſe of Pirates, a fortiori, it ought to be in caſe of Capture 
by lawful Enemies; beſides, we are upon a Pꝛoceſs befoze Libel, 
and if the Pꝛoceſs be unlawful, you have a double Remedy by. La 


_ viz. Trepals 02 Keplevin. And the Cale of Captain Sands was -4 


Aion upon the Statute after the Ship was ſtaid ; and it's too early 
fo2 us upon Motion befoze Appearance oz Libel, to determine the 


© Right of their Pooceſs ; and a Citation is a Suit within the Statute, 


fo2 which Action lies againſt them upon the Statute if they have not 
Jurisditton of the Batter. 


Powell Juſtice added; This was only a bare Pzoceſs againſi Ship 
and Goods in Cauſa Salvagii, and we will not diſpute the Legality of 
it upon Motion, fince you have your pꝛoper Remedy, if it be iflegal. 
And lo per tot. Car”, the Rule was diſcharged, Rule diſchar. 


ged per Cur”. 


Bangley 
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Upon War. 


rant to con- 
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ment, and an 
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Bangley verſus Titcombe. 


Ote, There muſt be Special Bail in Trover : Exception was to 

Bail, and new Bail put in, and new Exception to them, but 
no Notice thereof; if Notice be neceſſary, was the Doubt in P2atice : 
And another Doubt was, if the ſame Ball taken by Sheriff, be put into 


Adlon if they may be ercepted againſ. — 


Dillon verſus Browne. 


Rowne gave a Marrant of Attomey to Dillon to confeſs a Judg- 
ment to him, and after Execution ſued out thereupon, it was 
moved to be ſet aſide fo2 Jrregulority ; upon Suggeſtion, that it was 
agred betwen the Parties at the Execution thereof, that no Erecu- 
tion ſhould be taken out till a Pear after. The Court did reflect upon 
a Gentleman at the Bar, who was ſaid to be adviſed with in the Tranſ- 
ation, becauſe the Agrament was not by Dad; but the Plaintiff in- 
ſiſted on it, that he had ſtaid a Pear, fo2 the Tarrant was in a long 
Qacation, and the Judgment was entred as of Trinity-Term befoe, 


and the Execution was not executed till after Trinity-Term following: 


Q. How the 
Year to be 
reckon'd. 


So the Plaintiff had waited a Pear from the Judgment entred; but 
the Court was not agre#d, whether in ſuch Caſe the Pear was to be rec- 

koned from the Date of Judgment, oꝛ of the Warrant ; and the Mat⸗ 
ter of Fait being referred to Y2. Clarke, he repozted, That there was 


nol ſuch Agrament made at the Time of Warrant given, lo Execution 


Treſpaſs for 
taking Cows 
at D. and o- 
ther his 
Coods. 
Nen Cul" to 
Part, and ju- 
ſtifics for the 
Reſidue. 


5 loſe verſus Mills. 


* Treſpaſs fo: Taking away two Cows, and ſeveral Loads of 
1 Wheat out of the Plaintiff's Cloſe in Dale, ac etiam fo2 Taking 
away ſeveral other Things de Bonis propriis of the Plaintiff, ibidem 
ſimiliter invent'. Defendant pleads Not guilty as to the two Cows, 


and pleads a ſpecial Plea to the Reſidue. To which Plaintiff demurs, 


the Jſſue being firſt tried: The Defendant is found Not guilty, and 
contingent Damages entirely afſeſſed upon the Oemurrer : And in 
Michaelmas was Twelve-month, when Branthwaite found the Court 


Againſt him upon the Demurrer, he took this Exception, That Dama- 


ges were entirely aſſeſſed ; and yet fo2 ſome of the Things, viz. the 
Loads of heat, they did not appear to be his Goods; fo2 the 
Wows de Bonis propriis of the Plaintiff, ſhall only go to fuch Things 
as are after the ac etiam, fo2 the Goods in the firſt Clauſe are ſuffict- 
ently deſcribed by giving them a Venue, and though there be but one 
Cepit fo2 both, that will not alter the Caſe, fo2 one Uerb may as 
congruouſiy govern both Clauſes when the Pꝛoperty of the Goods 
belongs to ſeveral Perſons as when to one; fo that the Uerb E 

I diſtribute 


. l 


the Queſtion was, Whether the Judgment ſhould 
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diſtribute the (Uozds de Bonis of Plaintiff; and if the Fat were, that 
the Seods mentioned in the firſt Clauſe had been the Gwds of a Stran- 
ger, this had been a god Declaration; and fo2 Authozities he quoted 


2 Saund. 379. where Plaintiff declared upon the Statute of Hue and 


Cry, that certain Perſons to him unknown did aſſault him, and tok 
10]. of the Gwds of him the Plaintiff, and ſeveral other Gods in 
particular out of his Poſſeſſion took, and held he ſhould recover fo; 
no moꝛe than what he expꝛelly laid to be his Goods, and that what he 
did not lap to be his own, ſhould be underſtood to be the Stods of a 


Stranger, 2 Lev. 156. Quare Clauſum fregit of Plaintiff, and 20 


Load of Hay ibm' invent' ti away : After Uerdit, Judgment arreſted, 


He ſhall re. 
cover for no 
more than his 
own Goods 


becauſe not laid that the Hay was the Plaintiff 8. 3 Bulſ. 303. 


3 Keb. 524. | 


Ward contra quoted 2 Ro. Ab. 250. pl. 7. Treſpaſs, quare Defen- | 


dant apud Dale Clauſum ſuum fregit & intravit, & ſolumQuerentis 
adtunc & ibidem effodit & mille carectat. ſoli ad Valenc' 10 l. & 100 


Pecias Maremii ipfius Quer ad Valenc' 2001. adtunc & ibidem inven- 


tas cepit : Peld that ipſius Querentis ſhould go to carect. ſoli as well as 
to Pecias Maremii, and he quoted the TUrit in the Regiſter, quare li- 


beram Warrennam of Plaintiff fregit & Cuniculos cepit, without ſay- 


ing ſuos, oz in ea, 43 Ed. 3. 13. Mo. 691. Cr. El. 568. Trover, fo2 
40s. in Mone p in a certain Purſe as fo2 his pzoper Gs, withput 
laing the Purſe was his, yet after intire Damages, and the Ex⸗ 


ception moved tn Arreſt of Judgment, Plaintiff had Judgment; w 4 


laſt Caſe, Court immediately agreed to be Lam, fo2 the Purſe 


neceſſarily be intended to be his whoſe the Money was: And tho the 


Chief Juſtice held the Exception fatal, vet the reſt would be adviſed, 
and the Caſe being ſtirred again in Trinity Term, all the Court held 
the Exception fatal, and ſaid the Caſe was no moze than this: Plain- 
tiff in Treſpaſs declares, that the Defendant took away two Cows 
from his Land in Dale, and alſo two Hozſes of the Goods of the 
Plaintiff from the (aid Dale, ſo that laying a Venue fo2 the taking 
of the two Cows cloſes up the Sentence, and interrupts it, being 
coupled with the 2d Sentence, o2 the Batter of Delcription which 


Per Cur. the 
Exception 


held fatal. 


Vid. Hob. $2. 


follams; and the Plea voes not confeſs them to be the Goods of : Cr. 46. 47 


Plaintiff, fo2 that only juſtifies the Taking, which might well be, 


tho' they were the Cattle of a Stranger, and relied on Ray 395. & 


2 Lev. 156. And the Cale of 2 Ro. 250. was agreed fo2 good Law, 
but not like this, fo2 there was but one Venue fo} both ; and then 

e fo2 the Deken⸗ 
dant fo2 all, in which Caſe he muſt have full Coſts, o2 only fo2 Defen- 
dant upon the Jfſue, and a Nil capiat per Billam upon the whole De- 
murrer, ſo as thePlaintiff ſhould not be finally barred, but might begin 
de novo? Fo if tt were not fo2 the Jntirety of Damages upon the 
Oemurrer, the Defendant ſhould have Judgment koz what was ill 
declared, and Plaintiff fo2 the reſt; and now this Term the Court 


” 
, 


Vid.zLev,29. 


gave Judgment final fo the Defendant upon the Jflue, and as to the 


whole Demurrer, Nil capiat per Billam quia Narraco. przd. minus ſuf- 


ficiens, 


* 
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ficiens, &c. that is, ſuch a Judgment as is upon on Arreſt of Judg⸗ 
ment. 


Judgment Tf ah able and reſponſible Attomey appear fo2 another without a 

upon Arcor- CUarrant, and Judgment is againſt him, Judgment ſhall tand, and 

' ing witbour Party ſhall be put to his Aition againſt the Attomey; but if the Attoz- 

a Warrant: yep be a Beggar, 02 in a ſuſpicious Condition, the Court will ſet alive 
the Judgment. | 


Holderſtaffe verſus Saunders. 


Motion for Erjeant Hooper moved fo) an Attachment againſt an Attoꝛney and 
an Artact- 3 ſome more, who had got one in quiet Poſſeſſion turn out, thus: 
| men" oguin De got one to come upon the Land, who aſſumed the Name of the 
for procuring Tenant in Poſſeſſion, and owned himſelf to be the Ban, and got 
one ro be the common Affidavit of Service to him by the bozrowed Name, as 
of quiet Poſ- Tenant in PoſſeWlon, having delfvered a Declaration to him befoze, 
ſeſſion. and thereupon got Judgment againft the caſual Ejeto2, and turned 

Vid. S.vi 31- the Tenant, who was wholly ignozant of all, out of Poſſeſion. 
Upon Affidavit of this Batter, all the Accomplices were ozdered to 
attend, fo2 tho' the Court looked upon it as a very great Dffence, 
they would not at firft grant an Attachment; but ſafd, that it be⸗ 
ing in a criminal Batter, if Endeavours were uſed to ſerve them 
with the Rule, and they could not be found, upon Affidavit of that 
Matter, they would grant an Attachment, without requiring perſonal 
Service. Then Serjeant Hooper inſiſted to have it Part of the Rule, 
That they ould not move fo2 an JnjunXion in Chancery in the mea 
Time, fo2 that would hinder the further Inquiry of this P2atice * 
But Court ſaid, they could not do that, fo2 that were to fend an Jn- 
junction into Chancery; but ſaid, when the Court had a Þank over a 
* of * Man, and he came fo2 a Favour to the Court, they often refuſe to 
che £21. grant him that, without he conſented not to go into Chancery; and 
crave fora that if after ſuch Conſent he would go, they would ſend an Attach- 
Favour. ment againſt him foꝛ Contempt. 4 


| Ifhe chene. And Ch. J. Holt ſaid, Sure Chancery would not grant an Injun tion in 
-y huld A ctiminal Batter under Examination in this Court, and if they did, 
gant an in this Court would break it, and pꝛotet any that would pꝛoceen in Con- 
| theman tempt ok it; and he ſaid, he thought that a Copy of theſe Afßdavits 
Time. upon which the Rule was made here, and an Oath of their being a 
true Copy, ought to be Gꝛound ſufficient to ſtay the Chancery from 
granting an Jnjunition. 


Arcchmen: Int an Attachment of Privilege by Barſhal, he thall have no 
of priviless Attopmey, becauſe preſent in Court. by 


Confeſſing an A Clerk in Court may confeſs an Indickment fo? his Client, 


Inditment, 


Corniſh 


— * — _ 
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Corniſh verſus Marks. 18 


ſhall be diſcharged upon common Bail; but if Husband be arteſted 


he ſhall not be diſcharged by giving Bail fo2 himſelf, without giving 
it koꝛ his Wife likewiſe. | | * 


The Queen verſus Bothell. 


Efendant was convicted upon an Jnditment befo2e Juſtices of the 

Peace, and not being pzeſent, no Judgment could be given, 
but a Capias pro fine awarded ; and then he by Certiorari removed up 
the Convittion, and the Attozmey General moved foz a Procedendo : 
iſt. Becauſe he (aſd Certiorari's uſually went to remove Jndiit- 
ments, &c. befoze Trial, but not to remove Convitions, koz the 
Conſequence of that would be miſchievous, that this Court, which 
having not tried the Cauſe, could not be truly appꝛiſed of its Na- 
ture, ſhouid ſet the Fine, which ought by Law to bear ſome P2opoz- 
tion to quantitat delicti: But Brotherick firſt aid, Jt was very fre- 
quent to remove Convictions befoze Judgment, and that in this Caſe 


there could be no Jnconvenience in Point of ſetting the Fine;  fo2 


it being upon 14 Car. 2. -- the Fine is aſcertained thereby, (viz.) a 
Pear's Impꝛiſonment, &c. 88 


C. J. Holt. Certiorari goes every Day to remove Convittions, of which 
TUrit of Erroz don't lie, fo2 that is the Party's only Remedy, and 
the Reaſort regularly why Convittions are removed by Cerciorari ; but 
Certiorari's have alſo gone where TUrit of Erro2 wou'd have lain, to 


remove a Convitton, as to plead a Pardon, oz other ſpecial Reaſon : 


And he remembꝛed a Caſe in Chief Juſtice Scroggs's time, where a 
Certiorari was ſent out of this Court to remove a Conviettion upon an 
IJnditment befoze Judges of Allize, and that the Court gave Judg⸗ 
ment: Jt was fo2 Mos, and there a TUrit of Erro2 would have 
lain; fo2 where-ever a Convitzion is upon an Jndi#ment, a Writ of 
- Erro? will lie thereof ; And he laid, The Courſe of the Crown-Office 

was to remove Judgments of Attainder, 8c. by Certiorari, and bꝛing 
a Mrit of Erroz, Coram nobis; and ſo it was in the Caſe of 
M2. Hambden, and ſeveral others : But here being no ſuch ſpecial 
Reaſon in this Caſe, let Procedendo go. And here the Court ſad, 
That where a Statute takes Notice of a common Offence, and adds 
a further Penalty, an Jnditment thereupon may well be laid to be 
contra form' Stat.. And where At gives Juſtices Power generally to 


determine a Batter at the Seſſions, it miſt be accoding to Law, and 
as a Court. 


D — 


Peſtes, 84. 
Common 
Bail for Feme 
Covert. 


neral moved 
for a Proce- 
dendo upon 6 
Conviction, 
removed by 
Certiorari u 
on an Indi- 
ment before 
Juſtices of the 
cace, upon 
che Stat. 14 
Car. 2. for a» 
bufing a Cu- 
ftom-houſe 
Offizer. 


Vid. 1 Vent. 
1 
' Certior avi 
where Error 
don't lie, &. 


1 Cr.3 14,377 


Courſe of the 
Crown. Oſſi ce 
to remove 
Judgments in 
Attainder. 


Procedends 
granted. 


Indi&mene 
contra form” 
Statut. 
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In the Caſe of the Queen, and Warden of the Fleet, the Recoꝛd 
Miſtakes in of Iſſue and leading coming hither in Hill. 11 W. 3. was though 
filing de, Miſtake put upon the File of Michselmas- Term, but ozdered to be put 

fied. on the right File, the Miſtake appearing plain to the Court: And 
Powell quoten two Caſes where Venire were to w2ong Recozds, but 
ſet right by the Court. 


Whores Mon- Dee mover fo2 a Mandamus to reſtoze White to the Place of 


 {-- cough Clerk to the Company of Butchers in London; it being allenged, 
ſtore to m That this was a Charter Office, in which the Party had a Freehold, 
Office, & and quoted the Caſe of an Attomey of an inferiour Court, where it 
goes. But Holt Ch. J. that Caſediffers ; 1. Office of Attoznep concerns 


Remedy if « the. Publick, fo2 its foz Adminiſtration of Juſtice. 2. Pe has no 


p-ivare Office nther Remedy, but pours is altogether Paivate ; and if it be a Free- 
dog“ Hold, you map have an Aﬀliſe o2 Caſe; and Mandamus ought not to 
Ponca vil. BY where the Dffice is paivate, oꝛ Party may have an Aſſiſe; inda d 


it has gone fo2 Regiſter in Eccleſiaſtical Court, but againſt my 


Terms, and no Pꝛoca dings thereupon by the Plaintiff, there ought 
to be a Term's Notice befoze Trial : And a Caſe happened, 


Rule of No. Iſſue was joined in Trinity-Term, and Notice of Trial in Hillary- 


rice of Ti) Term, but after countermanded, and a new Notice in Trinity-Term 


joip'd four After, and the Jſlue tried at the Allizes ; and it was now moved, to 
Terms, an let afide the Uerdit as regularly obtained 2 And the firſt Queſtion 
inge by che WAS, CUhether the Term of which Jfſue was joined, ſhould be reckoned 
Paintif one of the four Terms: Foz if it ſhould, this Trial were irregular ; 
Notice how in Caſe the Motice in Hillary-Term were not to be looked upon as a 


to be e DPaoceeding, then the Tri 


When ſuch fue is joined, is not to be reckoned one of the four Terms; and per 


Nis » eoſdem, Notice of Trial any Time within the Pear, though after | 
ded. countermanded, is ſufficient Pꝛoccedings to bing Plaintiff out of 


the Rule, fo2 the End of the Rule is, That Defendaut ſhould be put 
in mind of the Cauſe, which a Notice, though countermanded, does. 
It was alfo held by Court and Clerks, that the Right and ancient 


Ancient Rule Courſe was, That if the Aſizes happen'd within fourteen Days alter 


* Days Term, fourteen Days Notice was not requiſite, but where it could 
Olle! De, it ought to be, that is, where the Allizes did not happen within 
fourteen Days ; but it was agreed now, they uſed to give but eight 
Days Notice of Trial, though Cauſe lay ever ſo remote, which the 

Court ſaid was very miſchievous, and therefoze it was oꝛdered to ob- 

ſerve the old Rule. 

fa Cavile If à Cauſe flaps four Terms befoze Iſſue joined, there muſt be a 
bebe I Term's Notice befoze Judgment can be ſigned : Tf after Illue join d, 
join c, Gr. there muſt be like Notice befoze Trial; but to make the Notice regu- 


Spa: f7 8 within the four Terms, it muſt be within the laſt Term ſedente 
| UT, 


Crow- 


Note, Jt's a Rule of the Court, That if Jſſue be join d four. 


had been irregular, and as ſuch ought 
to be ſet aſide ; and per Clericos omnes, the Term of which the Il. 


26 
| 

5 
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5 

= 
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- clared, That he was ſet 
pertin in N. in Com E 


u certain Paſture oꝛ Yoo? called VV. Parcel of the ſaid Manoꝛ, and 


. ** — a = k 
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Crowder verſus Oldfield. 


on a Writ of Erro2 from the Common B. the Caſe was this: Error is Cafe Kl 170-364 


| The Plaintiff in Cale, foz hindzing him of his Common, de. Þ 5 cats. 
ſed of a eſſuage, and xo Acres of Land, cum for encloſing 
bor, Parcel of the Mano; of N. in the ſame the Common, 
County, and that he held them by Copy of Court Roll of that Ma⸗ 
noꝛ as cuſtomary Tenant in Fe-ſimple, accowing to the Cuffom of 

the ſaid Yano? ; and that he the Plaintiff had, and ought to habe, &cc. 

and all the cuſtomary T | 
purtenances, by the afozeſaiv Cuſtom, pred' a tempore cujus, &c. Cuſtom. 
uſed and appꝛoved, had and ought to have a Common of Paſture in | 


containing kozty Acres in N. pred', fo2 all his commonable- Cattle 
upon the ſaid cuſtomary Tenement, levant and couchant, &c. as ap- 
purtenant to his ſaid Cenement; that Defendant at ſuch a Time, 
with Intent to depzive him of his ſaiv Common, did encloſe Parcel „ , ver. 
of the ſaid Place, 8c. Mot _ Gerdi fo2 Plaintiff, and Judg- dia z-. 2”, 
ment arreſted in Common Bench: 1. Becauſe he made a Title by andJudgmenc 
Cuſtom, a 
thew he held ad voluntat Dni', 


* Latwiche Junior, foz Plaintiff in Eren; That none tan claim cum oc 
ammon by Cuſtom generally, but a Copyholder ; aum he ought in Common by 


making Title, to ſhew his'Eſtate to be a;Copyhold, that is, demiſe vid Co 
and demiſable,, and held ad voluntatem Oni', &c. 4 Co. 31. But this 


is an Atton upon the Caſe againſt a Stranger, and upon the Poſ- 
[ecſſon. 2. It's after Uerdi#-z the laying a Cuſtom is in this Caſe 


only an Inducement to the Action, and Inducements need only be ſet Inducement 


out in Subllance, fo2 the Wrong done to our Poſſeſian is the Gift 247 Aion 


of the Aition. 3 and he quoted 1 Cr. 137, 375. 2 Cr. 43- 3 Cr, 41g. 
x. Vent. — & Mich. 7 W. & M. Stroud & Bird. And though 
it be laid by wap of Cuſtom, and ili as ſuch, it may be well by: Pie⸗ 
ſcription accoding-to Hob. 86. Owen 109. in cafe. the Plaintik de⸗ 
Iced that B. demiſed him all his Fairs fo2.21 Years, that the Defen- 
dart hindzed him of taking his Toll; and though it was'ercepted, that Narration 


it mich the Right did not come in queſtion, Plaintif had Judg- 


2 Lev. 193. Caſe for Diſturhance of; a:Seat in the Church, with- 
out ſaying it was an ancient one, and the Execution over-ruled, be- 
cauſe againſt a wꝛong Doer upon the PolleMon, 


2 Jo. 227. 1 Lev. 277. 3 Cr. 335- Caſe was fo2 Diſturbance in an 


Dffice, to which-Plaintiff made a ſpecial Title, and the Jury found 
a Title variant; pet Plaintiff had Judgment, becauſe the Title was 


not material. | 


D 2 _ Uervi 


ny did not ſhem that he was a Copyholder, to he did not ä 


he had not laid anx Title to B. yet becauſe it was upon the Poſſeſſion, õ n 


* 


nts of his laid Tenement, with the Ap- 


— nn nn ener * 


20 erm. S. Mich. 2 Annz, in B. R. 


* 


8 


Supplied by J erdid will ſupply whatever muſt of Neceſſity have been pꝛoved at 
— the Trial, and quoted Roſwell and Pryor's Caſe, Trin. 10 W. in Nu⸗ 
ſance foz Stopping of Lights, it was not ſald to have been an an⸗ 
cient Meſſuage, yet held well after Uerdi : Beſides, the Locus ad 
quem here is lam to be Parcel of the Bano2, which the Freehold is 
not, and Copyhold is; fo2 the Services whereby the Freehold is 
holden, is that which is Part of the Mano, and not the Freehold it 


ſelf; and fo2 this, he quoten Mich. 9. of late King William, Winter 


werſus Lowdurr, Br. Maner 2. 1 Vent. 18. 


That Tenant Parker contra. This Caſe has been thee Times ſolemnly argued 
engen in Com Banc', and the whole Court ungnimous in their Opinion 


holder. againſt the Plaintiff ; fo2 as he has made his Caſe, he has a Free- 
hold fn the Locus ad quem, -fo2 Tenant of Land ſecundum cons 

_ Manerii, ſhall be underſtood a Freeholder: 2 Vent. 143, 144. 9 H. 6. 29. 

1 Cr. 229. Ty 


4 Co. - - Foiſton's Caſe, 2 Lev. 29. Vaugh. 253. 

And tharthe Then Qervit can't help it; fo2 where. the Title is inconſiſtent, 

Verdict can't AHerditt can't mend it; and the Queſtion Here is, Thether a C 

belpit- of @ Freehold, holden of-a Hans, iniay by Cuſtom have Common in 
Parcel of the Banoz. ' 1 Cr. 418, 419. 3 Cr. 180. ads 


The Quefiion Holt, Ch. Juſt. The Queſtion firſt is, Whether we thall underffany 
ia che Caſe. this cuſtomary Eſtate, as pleaded, to be a'Copyhold Effate 2 Ot 
Poſtea, 1 Inſt. Right pou ſhould not only have ſhewed, that it was by Cuſtom held 
58, dat the ill of the Load, but allo demiled and demiſable hy him to ho 


ind at an Implication that it is a Copyhold; and take it fo; you have 
gone, in making Title, by wap of a Que Eſtate, that all thecuſfomary 


that is a good Way of pyeſcribing, thought be not the uſual May; 
then you ſay you ought to have &, as belonging to the' Land; but it 
it be looked. upon as a Copphold, it is not fo, but it belongs to it 
ag it is a Copyhold Eſtate; and if the Copyhold be infranthſed, there 
is an End of the Common: So that it deing alledged by Cuſtom, 
it is not a Common belonging to the Land, but to the State of the 
Land; Vid. Yelv. 189, 19o. Maſſam verſa Hunter, Cr. Ja. 253. and 
Abundance of other Books ; but a Copyholder may have Common as 


Nod. 86, 286. appendant to the Land, It Copyholder of one Panoz has Common 
1J6:376,257. in Matte of another Mane, then he muſt pzeſcribe in the Name of his 


Lom, and ſay, that the Low of chat Banoz whereof he is Topyholder, 

uſed Time out of Mind to have Common fo2 him and his Copyhol- 
ders; and there Jnfranchiſement of Copyhold does not extingniſh 
| the Common, but it is a derivative Right which the Copyholder 


Ton Debug. wil not extinguilh it, fo your Declaration is repugnant, for you 


nant. have averr d it to be Parcel of the Bano2, and ſo by Implication a 


Hob. 86. Copyhold, and then your Title you ſhew is very bad, and ſuch as a 


What Plain- Copyholder can't make; fo2 you ſhould have ſhewed that Cuſtom of 
|S] ou 


2 thould the Yano? was, that every Copyholder of this Tenement, oꝛ of the 
2 Pano in general, uſed to have Common, &c. 
1 | 


Powell, 


Tenants of that Meſſuage, &. uſed to have Common there; and 


hag: So 1f this be taken as appendant to Land, Inkranchilement 


of Totne(s; were cited upon the Point; but'thePoſtea being not put — 


And Raymond moved. That upon ung 


—  — — 


Term. S. Mich. 2 Annz, in B. R. ” 


Powell, who had been of Com' Banc' when Judgment was there How one may 
given, agreed, That one may declare in an Amon fo Damages up- Ee in u, 
on his Poſſeſſion without any further Title, againſt a wong Doer ; Poſſeſſion a- 
and he agreed, the Caſe of Burt and Stroud upon a Legitime poſſeſ- g2inſtawrong 
Fonat”, fo2 Hindzance of Common, and gwd; beraufe againſt a Stran- r ©* 
ger and wiong Ooer ; but againſt the Dwner of. Soil, you muſt make 
Title, and ſo in Bar and Avowyy ; but where pou nerd not thew any zu ir te | 
Title if p81 go abput it, and ſhew an ill oz repugnant one, it is at Flaintiff ew 
your Peril: Here your Title is, that you are a cuftortary Tenant of wn Tie, 
a cuſtomary Tenement, Parcel of a Banoz; and its true, after Jer: nor bew any; 
bi that will be taken to be a Copyhold, and if ſo, you ate gone that 44% fe. 
Way, fo; vou make Title to the Common, as belonging ta the Land 
whereas it ſhould be, as to the Eſtate, and the whole Court was 


— 


— 


clear to affirm the Judgment ; but at the Impoztunity of Councel, 


they gave Leave to ſpeak to it again. Adyournatur. © ' ©: Adjontnatuc. 


Mayor of Wincheſter verſus Wilks. | 

JE as an Azion upori the Caſe againſt him fo2 uſing the Trade of Caſe for lng 

a-Wollen-dzaper,” within the Coxpozation, contra to the Cuſtom Werde 
thereof ; which was, That none who had not ſerved Seven Peürs to 4 


a Trade, oz had been free of the Guild of Merchants, ſhould ue it . © 
within the Coppozation. — 135307133 MI fe _ Caſtor. 


| CRF Ladd *» wi OO 
Note, It was not grounded upon any By-Law, o2 fo2 any Penalty. ” 


Qerd pro Plaintiff, and Motion in Arteſt of Judgment, that ſuch verdi 5, 
Aion did not lie; and Cr. El. 203. and the Caſe of the Coppozation 2! , and 


in, the Cauxt odered them to ſtay till it came in, and then te have ment. 
it gut in Paper, and ſolemnly debated t Fa Ch. Joſt. Holt as, It Sach Cuſſom 

was a Point not determined, whether ſuch a Cuſtom were gau ie 'is Point not 
many Copporations vid pꝛetend to it: And he ſaid, Some Coſpaans en. 
pꝛetended to a Right by Cuſtom to exclude Fozeigners, but he thought ; 

they could not ſuppozt it. And in Feſch. 4 Reg, Judgment was taped Judgmene 
upon Faults in the Declatation, and the Coutt declined ſaying any gie er 


: 2 apt "ug l aults in Nard 
thing upon. the Merit, hich they ſaid was a Queſtion of Bran 
c 0 ne: - 


,n . 
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de tf ren G31 21015 Cl] . ; 20 
1 18 7 . ell perfus Bows. { 1 11576 by Minh + 7 
EN N irn ten nie 7 wilt GH $7] : 
92 in Cuſtody upon mean Pꝛoceſs, having eſcapes, was One eſcapes 
109 taten upon a eelhekant by e of 14 late aã * Porkadent < 1200 , 
| |  infa Const, he — we 
ſhould be ſet at Liberty ; Hut the, laid, Th 3233 — 
And upon this Occaſion 292. Clarke ſaid, That if à Man com upon 42 
a Hab' Corpus, and Plaintiff does not declare in two Terms, the 
Dekendant ſhall be diſcharged upon filing of common Vail, without Pechriag 
any Rules; and if one come in upon Hab Cotpus, though he after put n, 
in Ball, if it be not at Return of the P2oceſs, can't give Rules, but by a. Kc. 
miſt 


_ " — 


22 Term. S. Mich. 2 Annx, in B. R. 
muſt wait two Terms; and then, ik there be no Declaration, ſhall be 
diſcharged upon common Bail, without Coſts ; whereas if he had put 
Rules. in Bail at Return of P2oreſs, he might ſpur them on by Rules; oz 
if Plaintiff had without Rules paſs'd two Terms without declaring, he 
Coſts. ſhould pay Coſts : And the Court ſafſo, The Rules were very hard up- 
Intent of the ON one in Cuſtody ; and they ſai, Jt was not the Intent of the Act to 
Act againſt make Eſcaping Pyiſoners pay the Debt right 02 wong; oz to lie in 
ng Jayl fo2 ever: And therefoze odered 22. Clarke to dam up a Rule, 
— 4, That in caſe a Plaintiff did not declare in two Terms, that he ſhould be 
Non pros d, and thereupon the Defendant dilcharged. ; 
Rules open a Note, Jf Declaration be delivered of Hillary-Term, and Rules of 
Narrationde- leading given, if Defendant does not plead befoze the Efſoin-day of 
nes b Eaſter-Term, Plaintiff may ſign Judgment fo2 want of a Plea; but if 
= Defendant in that Caſe has not given Rules in Hillary-Term, he muſt 
give them in Eaſter-Term befo2c he can ſign Judgment. WY 


Ta ber rii Per Holt, Ch. Juſt. After ſecond Uerdi# ot the ſame Side, it's not 
after ad Ver- fit to grant a new Trial, becauſe the Judge did not like the Uerdit ; 
or onthe but if there were any Pzattice uſed in obtaining it, it's otherwiſe. | 


Bond or Nee Per Holt, Ch. Juſt. It a Bond be of 20 Pears ffanding; and no 


3 Demand pꝛoved thereon, oꝛ gd Cauſe of ſo long Foꝛbearance ſhewn 


upon a ſolvit ad Diem, J ſhall intend it paſo, a fortiori, upon a Note, 


ett be any conſiderable Sum, 


221 


WOW. TRE, Warren and Fuzz. 
caſes Tr Car. A new Trial ought not to be granted fo2 want af Evi 
ace Trintor x” -.. dence; whichthe Party might have had at Trial, and had not; but 


dence. fl it be p2oved that Endeavours have been uſed, but p2evented by ſome 
+ Unfozeſeen Accident, as Sickneſs of the (Witnels, Sc. it may be god 


Cauſe of new Trial. , 
VVocll e Cray. 


» vv 
| * 


een O who had been diſcharged upon the A# of pan Paiſoners, 


—— gave Bail toan Ation of Debt upon a Bond with which he 
{ſing the Was charged in Paiſon, and confels'd the Aﬀion, am that Execution 
AQion, &. might go againſt his Sams, Sc. Plaintiff takes Execution againſt 
the Gods, and likewiſe ſues the Bail, who ſurrender their Pzinct- 
pal ik Dilcharge; and this appearing upon Motion, Court ſaid, 
p36 ac, That Bail were actually diſcharged by the Pleading and Judgment, 
diſcharged and owered him to bzing the Recom of the Judgment into Court: 
en in Execution, and that they thereupon 


__- ur. TUhereupon he was tan 
would diltharge him. N 


Biker 
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Baker verſus Pierce. 


Ale verſus Pierce fo2 theſe Mos, You ſtole my Box-Wood, Caſe for 
and I will prove it: And noi Darnell moved in Arreſt of dung - ee 2» 
ment, That the Mos were not aionable, faz he urged that theſe =, &c. 
Cows, You ſtole my Wood, and you ſtole my Timber, were the Motion in 
fame : You are a Thief, and ſole my Timber ; you are 3 Thief, and Juen , 
ſtole my Com, Hops, Apples, not ai#tonable :. Foz where DS not being 
charge one either with Treſpaſs oz Felony, if there be not other *%ion2ble. 
Wows that ſhew the Charge to be Felony, the beſt Senſe ſhall be 
taken: So if it be, You ſtole my Timber out of my Yard, Hops 

out of my Bag, Corn out of my Yard, &c. it will not bear Action: 

Hob. 33 Hutton 38. I charge you with Felony for taking Money 
out of J. S.'s Pocket, not ationable, becauſe it might be without a fe- 
lonious Intent. But Holt Ch. Juſt. condemned that authouty: Be- vid Hob. 
ſides, he quoted Hutton 113. Thou art a Thief, and haſt couzen'd my 105. 
Couſin of his Land, not afionable ; though it was ſaid, the ſubſe: 
quent Mods were accumulative, and there all the afozeſaid Caſes 
are agreed not to be aittonable : Suppoſe the Mos were, You have 
ſtolen my Coppice-wood, will they ſay Action would lie? Fo? it might 
be Coppices cut, and carried away with one entire ac: Oo here, foz 
it is not what the Party meant here, but the neceſſary Jmpozt of the 
Mos that are to be conſidered. 7 Ar 


Brotherick contra. Pou have ſtolen my Timber, is ackionable, fo; You have | 
it muſt be felled and from the Stock befoze it is Timber. Tann = 2» 
Yel. 152. Noy 114. And he remembered the Dld Qerſe of, & onuble, | 
Arbor dum creſcit, Lignumdum creſcere neſcit. 1 Ro. Ab. 70. pl. 47, 48. nd why. 
- Theſe Wows, Thou haſt ſtolen my Wood, and J will charge you 2 * 66. 

with Felony. March 217. 2 Cro. 166. and Hob. 77. Thou art a 
Thief, and thou haſt ſtolen a Tree, not afionable ; fo2 a Diverſity is 
taken by the Court beetween a Tree, fo2 that ſhall be underſtood 
ffanding , but ik it be felled, it is Wood. Stil. 9. Precipe does lie of 
Boſcum, but it can't be ſaid, One ſtole an Acre of Mood; and if it 
were not a Thing of which Felony could have been committed, we 
could not have a Uerdit, Vide 2 Cro. Low -verſus Saunders, upon 


Ch. J. Holt. The Uerdit ſignifies nothing in the Caſe, and there Tuo Vadis 
are contempozary Authozities that differ from my Bꝛother Darnell's, here ſigniges = 
Suppoſe he had ſaid, he has ſtolen my Underwood? — 


Powell. Underwood and Coppice-Clood will be taken foꝛ Wood 
ſtanding. | - 


And Ch. J. Hole ſaid, The Opinions of later Times have been in . 
many Inſtances different from thoſe of fonner Days in relation to 


Mods, fo2 fozmerly there has been a Difference taken between 12 


1 folk. 78- 


Kalk. 98. 


24 
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Vid. Hob. 
335 
2 8. I 14. 


* * 


Thou art a Thief, and haſt ſtolen my Mood; and, Thou art a Thief, 
fo2 thou haſt ſtolen my Mood; and Judgments have gone both Mays: 
But later Opinions make no Difference, if the (Uo2ds be ſpoke at 
the ſame Time; and theſe are ſcambling Things that have gone 
backwards and fozwards, and the idle People in the Country that 
paivately cut and carry away Coppice Wood, are in common Par- 


lane called Mood ſtealers. And J have heard my Lod- Hale and 


1 Vent. 50. 
1 Cro. 509, 
510. 


Hob. 117, 
268. 


1 Jo. 68. 


Vid. fob. 77. 


Juſtice Twiſden ſap, That they knew no ſet Rule fo2 Aﬀions fo: 
Mos, but that all Wowg ſtood upon their own Fat: To ſay, a 
Man has the Pox, is not aitionable ; but to ſay he has it, and got it by 
a Pellow-haird Wench in Moorfields, has been adjudged attonable ; 
which latter Wo2ds do not carry a violent Jntendment that the 
Speaker meant the French Pox, but the Senſe leads moze that 
Way than to another. And he ſaid, that Stealing and felonioufly 
Stealing was not the ſame ; fo2 in common Parlance Stealing did 
not always impozt Felony, as to cut and carry away Furs is a Steal - 
ing, but not a felonious Taking, But Powell ſaid, He always took 


it, that, ex Vi Termini, Stealing did impozt Felony, and the ſaid Jn- 


2 Cro. 674, 
166, 


40 c. 2 Cro. 
65. Coat 


ſtance put by my Low was p2operly Treſpaſs, and not Stealing. 


And at another Day, Per tot Cur', Plaintiff had Judgment, fo2 all 
the later Authozities ran clear fo2 him. And Holt ſaid, it was not 
woꝛth while to be learned on that Subjef, but ſaid, that fo2 his Part, 
wherever Tlozds did tend to take away a Man's Reputation, he 
would encourage Ations fo2 them, becauſe ſo doing would contribute 


much to the Preſervation of the Peace. 


When to 
move in Ar. 
reſt of Judg- 


meat. 


Wood verſus Shepherd. 


NE ſhould not move in Arreſt of Judgment till 
. the Poſtea be bꝛought in, and the Oefendant ſhould 
give Rule upon the Poſtea, which is in it (elf a Notice to hing it in, 
and it is againſt the ancient Courſe of Court to make a Rule fo2 


Ch. J. Holt. | 


 faying of Judgment till the Poſtea be bzought in. By the Courſe 


Time to ex- 


ceßpt againſt 


Bail after No- 
tice. 


of the Common-Pleas, the Clerk of the Afſize keeps it till the Days 
koꝛ moving in Arreſt of Judgment be paſt, and the Notice is given 
him, and he has his F& 6s. 8 d. fo2 attending with it, and the Clerk 
of Afſize ought to deliver the Poſt none but to the Clerk in 
Court, and Notice to the Clerk in Court is god Notice. 


Note, There are 20 Days to except again Bail after Notice, and 
Pail can't be juſtified befoze a Judge in his Chamber, except it be by 
Conlent, oz fo2 Neceſſity in Uacation ; but in the later Caſe, they 
ought to be juſtified again in Term, and upon that the Defendant is 


compelled to accept a Declaration to go to Trial at the Afſizes, if it 


be an iſſuable Term. And upon putting in Bail, it is not enough to 
give Notice of their being put in, but it ought to be of their Names, 
Places of Abode, and Trade o2 Gocation, that Plaintiff may knom 
how to enquire after them. And after Exception to Bail, there is 

2 
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no no ſet Timeto juſtify 02 change them fo2 better, but it mut n 


convenient Time. | 
Butler verſus Rolte. R * 2 


per Cur. Tur ought not to be a Stay of Proceedings Pati Time of 


the Ball Bond upon bztinging Principal Intorel,nnn 
Coſts into Court after Notice of Trial, without it be bought with: 


in ſuch Tie as Plaintiff may not rs, of a . Cans 
| Queen verſus Mayor of matt * of k 


pon Afdavit, that he had been ſerved with a Mandanids4 lhe 
2D of July before, and made no Return, Stone moved tog an 
Attachment againſt him, oz at leaſt to have the Alias returnable þe- 
remptozily. Cur. It is Matter viſeretionary''!- the Cout do et 
People run the Line out, and wemay malte the Alias teturnable, and 
koꝛ Contempt thereon. grant an Attachment; oz ik we ſee Dreafion, 
we may make the firſt TWeit retuchable, and we may make them tetir- 
nable de Die in Diem, oi we may give ſhozt Retufns as a Mandant 


returnable in a Week, and Alias in Cranes In 
_y n | : . i | 1 782 q* 6 


per Car. It the Pertan be Ae dee e , 
a pꝛobable Cauſe ot Pꝛoſecution, Aﬀion"fo2 malitious Pyoſecution 


bringing in 


wt In- 
8 


Upon a Mo- A. 


tion for an At- 
tachment, . 
about return- 
ing a Mn s- 
mw, | 


n for 
— | 


will not lie; for it mult'be viren Walice, inithout any Colourof er 


Cauſe, that will ſuppozt fuch an Aen. enen 7215 


i 
<1] + Us: 


8 
. 
.X » S A 5 
. 


Ever verſus "WE. q 


D moved w toy #0hibition to the Court 0. 3 


a Suit there ko; Seamens Mages. The Contract was upon 


Ma. = 


For a Pro- 
hibirion to 


Land, and the Suggeſtton was, Chat they plenven the Statute 'of 14 


Limitations, and that the Admiralty tejetev theſt Plea; and babin 


| — 


obtained a Rule Niſi bekoze, it was no offer dagalnk it, Chat where- —— : 


ever the Common-Law Courts allow the Admiralt - Jurigvittion, 
they ought not to pꝛohibit them, and here they have 'Jurisdifffon, as 
in caſe of Hypothecation, any Sentence in Adniitalty bebond Sea 
thall be executed by Admiralty here. Hob --- Bernard and Brigg, Suit 
to ſeize aShip fo2 Piracy <A. by the Mariners; and tho' they may 
ſue at Common-Law in this Caſe, yet it is hard to make them do 
it; fo2 it were in Effe#'to give away their Right; fo! at Common: 
Law the Suits muſt be all ſeveral, whereas they may all join in the 
_ Admiralty, and ſoby an eaſy Contribution maintain and carry on the 

Suit ; and beſides, they thay ſue the Ship there, which they can t do 
at Commen-Law, and the Statute of Limitation enumerates: the 
. und they are all Suits at Common⸗Law: It 


in Equity — no? fo? a Legarys — 


Actions it does limit. 
is no Bar to a Sui 


pleading 
Ceerars of Li- 
mitations. 


I 28 146, 
— * 


2 Rol. Ab. 
530. p. 10. 


1 Fajon Ao 
1 12-0. 
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upon a Rationabile Parte Bonorum, and the Reaſon given fo2 the la- 
ter Caſe is, becauſe it is not a Common-Law P2oceedving, but ac- 
coding to a particular Cuſtom, and a Fortiori, when the Pꝛoceeding 
is by the Civil-Law. Mar. 139. 132. Hutt. 109. 

To this it was anſwered, That it was an Jndulgence to ſuffer 
Seamen to ſue in Admiralty fo2 (Wages; fo2 in King Ed. HII. s Time 


' Paohibitions have gone. And it was firft agreed, that fa: Suit up- 


been 


Pro 
bound by 
Sentence in 


Vid. r Vent. 
„„ 
1 Lev. 267. 


that they rejeled your Plea as not at all allowable by their 


From what 
Time Duty 
to Seamen 
ariſes. 


Debt lies 
for Money 
deviſed out 
of Lands. 


on a Contrait Super altum Mare, no P2ohtbition ſhould go upon their 
Refuſal of Plea of Statute of Limitations ; but this was Matter 
firifly conizable at Common-Law only, in which Caſe this Plea had 
god: And is it not hard by Jndulgence to them to have Defen- 
dant barred of his juſt Plea? and this was what ffuck with the 
Court, and they ſafd, this being a Statute barring of Right, ought 
Cu. CUithout Doubt a Sentence in the Admiralty, - where they 
have Jurigvittion, binds the Property z and the Chiet Juſtice remem- 
ber d the Caſe of: Hughes and Cornelius: France and Holland were 
at Mar, and the French took n French Ship as a Dutch one, and 
the Ship being ſentenc'd as P2ize, was ſold by Uertue of the Cap- 
ture; and the firt Owner bzought an Action of Trover, and the Sen- 
tence was given in Evidence, and upon Special Uervit held, the P2o- 
perty was altered by the Sentence. But to the Point in Queſtion, 
if the Statute had been well pleaded, they all ſeemed to incline a Pꝛo⸗ 
hibitian ought to go upon Refuſal-of it. But as it was here plead- 
ed, it was til, viz. That it dd appear by the Libel, that the Suit was 
ſix Pears after the Canſe of ion, which was ill; foz the Time on 
which it is laid is not material, and therefoze the Defendant ou 
not by his Plea to hold the Plaintiff to the immaterial Time, but to 
plead dire, that no Suit had been within fix Years after Cauſe of 
Aion accrued ; and if, notwithſtanding a Batter ili pleaded by you, 
they go on, Why ſhould we p2ohibit them? No? ſhall we rather think 
as 


Law 
ts its Batter, than becauſe it was bad in Subſfance, as to the legal 
Danner of Pleading-it. They alſo agreed, That ik they refuſe a 
Plea which by their Law is a good Plea, it will be Reaſon to appeal, 
but not to p2ohtbit them, and the Rule was düchargen. 


Note, Jn cafe of Seamen, the Duty does not ariſe from the Corp 


trat, but from the Service done; and therefoze, tho” the Contract 


were above fir Pears, and any Part of the Service. within that 
Time, it's out of the Statute : And if a Ban be beyond Sea at the 
Time the Debt accrues, he may plead it by May of Replication to 
the 3 Bar of the Statute. Vide” Stat. 4 & 5 Annz, 
CAp. 1 . | | | 


Per Holt, Ch, J. If Bonep be deviſed out of Lands, ſure Deviſe 
may have Debt againſt the Owner of the Land foz the Boney upon 
the Statute of 32 H. 8. of TUilis ; fox wherever a Statute enafts 
any Thing, 92 pzohibits any Thing, fo2 the Advantage of any — 


* Wenn, Ie IO CY I a , . 


6 —— "3 7; 
kw . 


m 2 


Es ON iam, w_ 
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ſon, that Perſon ſhall have Remedy to recover the Advantage given 
him, oz to have Satisfaition fo2 the Injury done him contrary to 
Law, by the ſame Statute ; fo2 it would be a fine Thing to make a 
Law by which one has a Right, but no Remedy but in Equity; and the 
Action muſt be againſt the Tertenant. 


Kingſdale verſus Mann. 


9 was dellvertd by Hab fac* poſſeſs about 9a Clock in the When Exc- EA 2, 


Mozning, and towards ſir a Clock at Night the Plaintiff was cation i. 


compleat up- 


foꝛcibly turn d out of Poſſeſſion ; and this Batter being ſet fo2th by on an . l. 


 Affivavits, the Court held, That upon an Habere fac' Poſſeſs it ig f.. 2” 


not a compleat Execution, till Sheriff oz his Bailiffs deliver Poſ- 7 ee, /g 
ſeſſion to Party, and ate gone away; That if immediately afterluch 1 85 
Execution the Defendant turns him out of Poſſemon, it would be a 


_ Diſturbance of the Execution, fo2 which an Attachment ought to go: 


But here they doubted, whether, after ſo many Þours Diſtance, it 
could be looked upon as a Diſturbance of Execution; and therefoze 
the Rule was, to ſhew Cauſe why an Attachment ſhould not go 2 
And Powell quoted a Caſe in Common-Pleas, where, upon an Entry 


upon the Plaintiff the ſame Day he had Execution, the Court granted a „ „ 


new Habere fac' Poſleſs': To which Ch. J. Holt anſwered, So they 
might if the firſt Executions were not returned, otherwiſe not. 


Quod Curia conceſſit. 


Longvill and Hundred of Thiſtleworth. 


1 p E Defendants appeared, and took a Declaration in Trinity- pie, ;, 
Term; and the Att oꝛncys of both Sides diſcourſing about the Ab⸗tement, 


- Daginal, the Plaintiff's Attozmney told the Defendant's Attozney the — — 


Daiginal was filed; but he had a Copy of it, whereof he gave the 4 
Defendant's Attoꝛney a Copy, who pleads in Abatement, and after a 
Reſpond” Ouſter awarded by the Court, he gives the Plaintiff's At- 
toꝛney a Plea, ſetting foꝛth an Oyer of the Daiginal therein. And 


the Queſtion was, Whether the Plaintiff ſhould be obliged to receive 


this Plea, all this having been tranſafed in one Term? | 


Ward fot Plaintiff. After Plea,the Party can never be intitled to 17 che ruin. 
pzay Oyer of the Writ. Jn Dower you can't do it after Alem. est o 


Indeed if they had demanded Oyer, tho they had no Right to it, and pics. 
we had granted it to them, they might perhaps take Advantage 


Mountague contra. One may have two Soxts of Pleas to abate 1. o Sorts ot 
the TUrit 2 1. To the Action of it: 2. That tho' it be well as to the Pics: co 
Action of it, pet it may be faulty in its Frame, fo2 Cant of legal _ * 
Fon, 02 Agreeableneſs with the Regiſter ; and therefoze, tho' we 


firſt plead to Aﬀion of the TUrit, and that be judged againſt us, 


E 2 why 
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Demurrer af. 
ter Oyer, 
yet but one 
Dilatory. 


No Oyer af. 
ter Impar- 
jance, 

2 Lev. 142. 


Oyer and Plea 
inAbatcment 
after general 
Imparlance. 


If after 
Abatement 
to a Bond. 


2 Lev. 132. 


Per Cur, No 
Oyer after 
Plea in A- 
batement, and 


V. Hoh. 162 
Vid. Poſtea. 


Of ancient 

and modern 
Demands of 

Oyer, and 

_ Grant there 
of 


O;er of e 
Deed. 


why can't we have Oyer of the CUrit, in awer to plead to it fo; a 


Fault in it ſelf, o2 demur to it? And after a Plea in Abatement, 
Defendant may demur generally, quod Cur' conceſſit, fo2 the De- 
murrer then is in chief ; and he did agree the Rule to be, That one 
ſhould plead but one Dilatozy ; but he inſiſted upon it much, that be- 
ing in the ſame Term, they might crave Oyer of the Writ ſpecially 
in oder to plcad in Bar, 92 demur : And now Holt, Ch. Juſt. heſita- 
bat, fo2 theſe Reaſons : 1. Pe agreed, That after Jmparlance one 


could not demand Oyer, fo2 Jmparlance is always unto another 
Termin. 2. He agreed, That after Plea in Abatement one could 


not have Oyer even in the ſame. Term, to plead another Otlatozy. 
But what ſtuck with him was, whether this being in the lame Term, 
they might not crave Oyer in onder to demur to the Couut, and ſhew 
Uariance between it and the TUrit, oꝛ have it on Recozd befoze the 
Court in ower to move it in Arreſt of Judgment, oz to take Ad- 
vantage of it upon Writ of Erroz, without being put to the Charge 
of a Certiorari ? And he laid, That after Plea in Abatement to a 
Bond, you may haus Oyer ; and if you inſiſt upon it, you muſt en: 
ter pour Pꝛaper of it on Recowd, and they ſhall counterplead oz de- 
mur to your Pꝛaper; that if we give Judgment againſt you, you may 
have your CUrit of Erro? ; fo2 though granting Oyer where it ought 


not to be, is no Erroz, yet denying it, it is: And Darnell quoted the 


Caſe of London and Bury, where the Plaintiff was fo2cd to coun- 
terplead the Oyer : But at another Day, per tot Cur', there ſhall 


be no Oyer after a Plea in Abatement ; fo2 the true Reaſon of Oyer 


is, that the Defendant may demur, and ſhew ſome Cauſe as a Aari⸗ 


ante between it and the Regiſter, 8&c and that amounts to a Plea in 


Abatement, o2 to plead ſome Matter in Abatement : Vid. Co. Ent. 320. 
That after Plea in Abatement over-ruled, Oefendant has no moze to 
do with the D2iginal ; and as to what occurr'd to the Chief Juſtfce, 
that it might furniſh with Matter in Arreſt of Judgment, the Court 


all agrad now, ſuch Motions were not As on Kecow, but are in 


nature of Jnfozmations to the Court, as from amicus Cur', to pꝛe⸗ 
vent er roneous Judgments. : 


Powell Juſtice, in this Cald ald, That fomerly all Demands of 


Oyer were in Court, as it's non Ciffe of Appeal; but that now 
it's demanded and granted betwe#n the Attomnies, and where there 
ought to be Oyer, one is not bound to plead without it: And if one 


Attozney in time demands Oyer of the other, and he tells him the 


MUrit is filed, and that he may take it, it's well; but ſure he can't 
without ſuch Conſent enter a Demand, and a-gfving of Oyer ; fo? if 
Attoznies be admitted ſo to do, they will ſet fozth the Matter falfly ; 
which though it could not enſnare the other Side, becauſe they may 
p200uce the right TUrit, 8c. and have it intred, yet it would be very 
tedious and inconvenient ; as if a Dad be pleaded, it remains in 
Court all that Term, yet one can't go to the Officer, and take Oyer 
of it without Leave of Court, o2 of the Attozney ; and the very Foꝛm 
of Pleading ſhews it muſt be upon Demand, and Oyer of TUrit is 
in oꝛder to object to it; and after you have pleaded your Dilatoꝛy 


without 


P : 
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tot' Cur', they were denied the Oyer. 


a 
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without Oyer, to what Purpoſe ſhould you have it now? Jt can't. be 


to plead it in Bar ; and to plead a Dilatozy it can't be, becauſe that 
would be to let you plead a Dilatozy after Dilatozy, and to aflign a 


cariance betian the Writ and Count would be a Dilatozy, So per 2” #ni 

Per Cur*. Jt has ban ſettled here on Debate, That Money ought Where Mo- 
not to be bzought into Court to have it truck out of the Declaration, (29.0o8h oor 
where an Executo2 is Plaintiff; but you may plead a Tender, and ins Cour, = 
touts temps priſt. G. 


Buller verſus Crips. 


A Note was in this Foꝛm: I promiſe to pay J. S. or Order, the Aion by an 
dum of 100 J. on Account of Wine had from him. J. S. indoz- A 
ſes this Note to another; the Jndozſ& bꝛings an Aion again him 


4 F.S. 
that mem this Note, and veclares upon the Cuſtom of Merchants, ag Order, . 
upon a Bill of Exchange; and a Motion was in Arreſt of Judgment 

bs Arreſt of 


npon the Authozity of Martin and Clarke's Caſe. ; | 
; Judgment. 


4 | & | | Fa 50 | 

But Brotherick would diſtinguiſh this Caſe from that; fo2 there Ditiagion 
the Party to whom the Note was oziginally made, bzought the Action, n. 
but here it is by Jndoz(& ; and he that gave this Note, did by the Te- 

no2 thereof make it aſſignable o2 negotiable by the Mods [or Order }, 

which amounts to a Pꝛomiſe, oz Undertaking, to pay it to any whom 
Pn appoint, and the Jndoxſement is an Appointment to the 


M >tion in 


Ch. I. Holt. Jremember when Actions upon J nland Bills of Exchange When Adi. 


did firſt begin; and there they laid a particular Cuſtom betwan Lon- on, upon le- 


land Bills of 
Exchange 
firſt begam 


don and Briſtol, and it was an Action againſt the Acceptoz. The De⸗ 
fendant's Councel would put them to pꝛove the Cuſtom : At which 
Hale, who tried it, laugh'd and ſaid, They had a hopeful Cale ont: 
And in my Loꝛd North's time it was ſaid, That the Cuſtom in that 


Caſe was Part of the Common Law of England, and the Actions 


ſince became frequent as the Trade of the Nation did encreaſe; and 
all the Difference betwan Fozeign and Inland Bills is, That Fozeign dHifcrencebe. 
ills muſt be pꝛoteſted befoze a Publick Notary, befoze the D2awer ern Fo- 


map be charged; but Inland Bills nad no Protest: And the Notes ud un. 


land Bill 
in queſtion are only an Invention of the Goldſmiths in Lombard. 


ſtreet, who had a mind to make a Law to bind all thoſe that did deal 


with them; and ſure to allow ſuch Note to carry any Lien with it, 


were to turn a Piece of Paper, which is in Law but Evidence of a 

Parol Contrai, into a Specialty, and beſides, to impower one ta 

aſſign that to another, which he could not have himlelt; fo? ſince he 

to whom this Nate was made could not have this Action, how can 

his Align have it? And theſe Notes are not in the nature of a Bill Th: Notes 
of Exchange; fo2 the Reaſon of the Cuſtom of Bills of Erchan 9 
is fo2 the Expedition of Trade, and its Safety ; and likewile it hin- o Eichange 
ders Expoztation of Money out of the Realm: He ſaid, If Jndozſ& . 


a 
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had bzought this Action againſt Jndozſoz, it might peradventure lie; 
fo2 the Judozſement may be ſaid to be tantamount to a dzawing a nem 
Bill fo2 ſo much as the Note is foz, upon the Perſon that gave the 
Note; oz he may ſue the firſt Dzawer in the Name of the Jndozſoz, 
| and convert the Boney when recovered to his own Ale; fo? the Jn- 
Seems Indor- BOſement amounts at ſeaſt to an Agroment, that Jndozſ# ſhould ſue 
_ joe might; fo: Money in the Name of Jndoxſoz, and receive it to his own Uſe ; 
on m che and beſides, it's a god Authozity to the oziginal Oꝛawer to pay the 
Iadorſor's Money to Jndoxſ#. And Powell, Juſtice, cited one Cale, where a 
Nave. Plaintiff had Judgment upon a Declaration of this Kind in the Com- 
mon-Pleas; and that my Lozd Treby was very earneſt fo2 it, as a 

mighty Conveniency foꝛ Trade; but that when they had conſidered 

Df in Well the Reaſons why it was doubted here, they began to doubt to: 
o. And the whole Court ſ#med clear fo? ſtaying Judgment. And at ano. 
ther Day the Chief Juſtice declared, That he had deſired to ſpeak 

Merchant in- With- Two of the moſt famous Merchants in London, to be infoꝛmed 
forms Ch. Ju. of the mighty ill Conſequences that was pꝛetended would enſue by ob- 
che Notz, [rulting this Courſe ; and that they had told him, Jt was very fre- 


— 


2 quent with them to make ſuch Notes, and that they look d upon them 


ag Bills of Exchange, and that they had been uſed fo2 a matter of 30 

Pears; and that not only Notes, but Bonds fo2 Money, were trans- 

Thar a Bill fert d frequently, and envozſed as Bills of Exchange. Jndeed, J a- 
ny be ung: gree a Bill of Exchange may be made between two Perſons without 
between two A Third; and if there be ſuch a Neceſſity of dealing that TUay, why 
| Perſons, and do not Dealers uſe that Way which is legal? and may be thus: 9s, 
e if A. has Money to lodge in B. s Hands, and would have a nego- 
A 3% tiable Note fo2 it, it's only ſaying thus; Mr. B. pay me, or Order, 


ſo much Money Value to your ſelf ; and ſigning this, and B. accept- 


ing it: Oz he may take the common Note, and lay thus; For Value 


cu «:viſere to your ſelf, pay Indorſee ſo much, and good: And the Court at laſt 


t. took the Uacation to conſiver of it. 


Domina Regina verſus Tracy. 


Indi&tment Racy, a Juſkice of Peace of Middleſex, was indided; Fo? that 
againſt Joſt, 1 He, togethez with T. and F. by Pꝛetence of a certain Warrant 


d to be ſigned and ſealed by Sir S. L. Recower 


A £2<& in Writing, ſup 
| J. M. and bought him befoze J. C. a Juffice of 


ing M. upon of London, did ar 
— Peace of Middleſe 
knwingicro them, and licet it Aged and counterfeit to Tracy's Knowledge ; 
be ſorged, Gr. AND that Tracy, when M. was befoze the Juſtice of Peace, perſwaded 

him to refuſe to bail him, though the Fault being a Mildemeanour, 

were in its Nature batlable ; and that when J. M. wag committed by 

the Juſtice, Tracy and the other two, at the Perſwaſions and In⸗ 
D. findant ffance of Tracy, did extozt divers Sums of Boney from him. 
«-quriec, as The Jury acquit the Defendant of the Fozgery, 02 knowing that 
- cheWarraes the Warrant was fozged, and find him guilty of all the reſt. And 

2 aged, now it was moved in Arreſt of Judgment by Wells and Parker; 


guley of th | 
* b 5 I. That 


licet the Marrant was not direded to any of 


err 


= __——. 8 +. At. 
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ged Marran 1 ft the martant be 
no Crime, 0 rather it's another Offence 
charged with; fo2 to get one taken up upon a 
drrefed boys 


ther. 

dd Oienen was, That it was laid, that he prevailed with the — Aer 
was of. to refuſe Bail, EEA the | 
offer uſtice 

Js not direfly ſay, That the Juſtice did commit him z but C. 5! 
only, th at when he div commait him, T vid ſo and ſo to him; a 
may be he never was committed fo2 ough ought appears here. 
4. Theyought to them the Certainty of the Sums taken, and fu Obj. Astothe 
what they were taken, otherwiſe the Defendant may not know what Extortion of 
Anfwer to make. 1 
35. As to fome Part ot the Charge, they charge him as Acteſlary; ; 
when it being Treſpaſs, they = are Puncipals, and ought to be 
charged as ſuch. | 


an pn the i On, a Cas o Invent goat the Ply 
etz of Drury-lane was cited; where the Juditment was ko Butlding 
a Scandalous Houſe fo? Aiting of profane and lewd Plaps, any that 
they acted ſich Plays: Pet though they could p2ove the Ating of im⸗ 


| | mozal Plays; pet becauſe they could not t prove the Buliding, the De- 


fendants were acquitted, 


To the 1ſt. it was anſwered, That the wüde Ub not ag Reſp, 7. IP 
the Tarrant to have been fozged, but only under a [licet) by way ot 28 _ 
Aggravation, and not by way of Deſcription ; and though Tarrant dy way of 
be not foꝛgen, pet the Faits charged upon the Defendants are crimi- gen, 
nal, as to perſwade one by wicked and falſe Jnſinuations to refuſe 


. Wini crueUy ufed in Jayl, and by Durels to extozt Money 


Hera Bail was offered ; it 
was ſaid, evety Refuſal mut be of an Offer, and Refuſal could not 
poſſibly be without an Offer, 5 

3. That it was not ſai, That he div commit him : Jt was an- 
ſwered, That the Commitment there was not charged as a Ctime, but 
only to ſerve as an Jnducement ts the Extoztion, which is direfly 


onges; and what comes under an Inducement, need not VO" 
c 8. 


Holt, Ch. Jaſt. As to iſt. the Queſtion is, tubether the fager be — Ch Ja. 
the Gꝛound wozk, oz whether it be an unneceſſary dition put in only 282 
fo — for if tt be Matter ol Deſcription, the Objetion is - 5x 


4 As 


32 | Term. S. Mich. 2 Annæ, in B. R. 


As to 2d Objeftion, That no Bail were offcred z it's true, a Juſtice 


of Peace is not bound to ask fo2 Bail if they be not offeted him, and 
therefoze the Objeſtton ſeams of Weight, and lomething has been of- 
ker d, that aUerdi# would influence the Caſe ; but it does not, fo2 in 
criminal Watters the Jury is only charged to inquire ot Matters as 
they are alledg'd. 1 | 


„ Vent. 19. 3. That he could not pzocure if it were not atually done!: ; That 
entative, and Judiments ought to be poſi- 


4. As to the Extoztion, the Crime voes not conũ in the Quantuin 


vid. Poſtea. IS true, but that is argum 
tive and dire. 


* - 


ak the Boney extozted, but in taking any at all. 


_ Accellary. Cipal. It is to be known, that a Fat which would make one Accel; 


lary in Felony, in Treaſon and Treſpaſs makes him a Puincipal; and 
- ſure one may lay the Batter either May, vir. making him Jaincipal, 


02 laying it ſpecial, as it will appear upon Evidence... Jn, Treaſon, 


all ate Pꝛintipals, and if upon the Statute of 25 Ed. 3. one con- 
ſpires the Death o the Queen, and is committed to pulon koz the 


lame, one p2ocures him to eſcape, 02 harbours him after luch Time 


as he knows him charged with Treaſou, oz to have committed Trea- 
ſon,.pou may invite him upon the ſpecial Matter: That A. commit-. 


ted Treaſon, that B. knew of it, and received him; and pet this is 


not one of the Treaſons mentioned by that Statute, but it is fo by 


neceſſary Conſequence of Law. As if a Thing be made Felouy, 
all:Acceſſaries betoꝛe and after are Felons in Confequence; and if an 


 Acceffaries befoze, thall now be Principals. 


TharcheFa Powell. Sure the Fat might be laid ſpecially in Treſpaſs, fo? 


ſpecially, and JiDi>ments need not be like other Pleadings, accoꝛding to the Con⸗ 
Wa veſt. ſruTion'of Lam upon the Matter; and ſo it may be in cale of Reaſon, 
3 and it was the Caſe of Abington and Gardner in Gunpowder-Plot: 
And in ancient Jndittments of Murder upon Malice in Law, the Ba- 


lice in Law uſed to be ſpecially la:d ; but ſince it has beenagred, that 
it may be generally, Ex Malitia : And, J think, in the pancipal.Caſe, 


it is moze pzudent. and ſafe to -dzaw the Jndikment upon the ſpecial 
Matter; fo2 otherwiſe it might be difficult to perſuade the Lay Gens, 

that Pꝛocuring, Jncfting, Commanding, &c. would make one a Pꝛin⸗ 

cipal, And as to the two firſt Exceptions, he agreed with the Chief 

wh. the Jultice: but he doubted whether, if an Indiament charges one to have 
— — chat. Raocuted a Crime to be done, it nad be direſtiy alledg d that it was 


ged need to done: As if the Indickment were fo2 malitiouſly pocuring one to be 


be 3042 be {tidfed of Felony, whether it need be direly averred that he was fn- 


toon. ditted, becauſe the Cow procuravit neceſſarily ſeems to impoꝛt it; 
and not only that he pꝛocured ad faciend”, as you would have it, that 
is, to conſent andagree to do it. And as to the Jncertainty of the 
Sums exto2ted, an Jnditment fo: Engrolling magn' Quantit. Fumen- 
ti was held god ; and where you inſiſt, that the Tarrant being true 
and real, the Arret was lawfyl, and that falſo 8c malitioſe are only 
Pepper and Uinegar, which will not determine any At to an ill * ; 

ure 


Principal L. Pau object, That he is not in ſome Things charged as Pain 


Offence which'is Felony be made Trealon, they that would have bern 


The ml TY ne K ⁰ A ¶˙ nr Ye 


tt thall be ſet tight, as if the Bail was filed after the 1 5th, 02 the ic 6 
Bill of Middleſex taken out, and ſo it was referred to the Malter “r right, 6. 
to eramine. They all agreed, it could not be amended by anySta- Ven. 3 


— = 


. at 
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ſitre it is hard to maintain that falſo & malitioſe ate only Pepper and 
UAinegar, fo2 thoſe TUows diſcover the evil Rot from which the Fatt 

umg. And Ch. J. Holt ſaſd, That Ex Malitia precogitata, in an 

tidifment fo2 killing a Man, was luch Sauce as would cut his 
Thꝛoat; and tho' it be admitted that the Tarrant being true, the Whatcho'che 
Arreſt was lawful, yet that arreſting a Ban upon a true Warrant, Maran che 
and pꝛocuring the Refuſal of Bail when tender d, as the Fai appear d, Arceſtlawfat. 
and following the Patty into Gaol, and extozting Monep from him | 
there by Oureſs and Cheats of Jron, was ſuch a complicated Df- 
fence as deletv'd an Indickment; and that the ſubſequent Tort made 
the oziginall Ad illegal, as being an Abuſe of legal Pzoceſs. And at 3 
another Day Ch. J. Holt detlaren, That they were all of Opinion, deer. 
that they could not give Judgment upon the Indictment : that it was Judgment for 
too incertain, and one complicated Dffence ; that it did not appear — 
by it that any Bail had been offer d, oz what Sum, o2 that any cer- 
tan Sum was extozted : But they only gave Judgment to quach the * 3 
Indittment, and not fo2 the Defendant, whom they owdered to enter 5. 


fend t t 
into a new Recognizance to appear to a new Indiktment. appear ton. 
Wiat qui tam verſus Ayland. 


T was a Declaration of Michaelmas Term generally, which prima pon Nerv 

Facie ig to be intended ta be of the firit Day of the Term, and the d. fene 

Fat was laf to be on the 15th of November after, ſv the Aion e Cs 
Honght of their own hewing befoze' Cauſe. Per Cur'. A upon 
tamination it does appear, that the Declaration was after the 1 5th, u, Peclar 


9 wasafter,thac 
it ſhould be 


tute of Tedfail ; but if Bail were filed after the 15th of November, vid Lev. 3. 
that would be a god Watrant fo2 a Memorandum of the Day that nb. jo. 
Declaration was of, fo2 none is in Cuſtod? Mar till Bail filed. 


2 Lev. 176. 
Note, At laſt Parties agreed to waive Execution, and go to Trial 


again. 


If one dung a Certiorari to remove an Jndizment, and does not ,., 

give Bail to try it accowing to the Statute, it is no Superſedeas ; ces rari to 
and a Reco once filed in this Court, is never ſent bark: Tho reed 
Brotherick at the Bar ſaid, it might be ſent back the ſame Term, TE 


Vid. poſtea. 43. 


Squire verſes Grevell. 


Rro?2 of a Judgment in C. B. in Debt upon a Bond fo2 Perfo2- Error in Debt 
LL. mance of an Award, after Nulr Award Pleaded, the Plaintiff oon Award. 
did ſet fozth an Award on ſuch a Oay, reciting ſeveral Suits depen: 
ding between the Parties in the Common-Pleas, and a Submiſſion of 
all Patters pending. 1. The Arbitrato2s award, that all Suits be⸗ 
twern the Parties ſhall ceaſe. 2. That the Defendant ſhould pay the 


4 F Plain- 


37 
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r. Exception 
upon the A- 
warding Suits 
ro ceaſe, 


2. Upon the 
Award, a ge. 


neal Releaſe. 


. Releaſe to 
to the time 
| ofthe Award. 


new Suit can be brought while theſe pend, becauſe theſe may be 


Plaintiff 10 1. in full of all Demands, and alſo give him a Releaſe 
from the Beginning of the Wozld to the Time of the Award made. 
3. That upon Receipt of the 101. the Plaintiff ſhouly make a Re- 
leaſe _ Defendant from the Beginning of the Mond to the Time 
of the Award. 


Parker took thꝛee Exceptions to this Award : 1. Jt is not final, 


fo? it is only that all Suits now depending ſhould ceaſe, that is to 
ſay, ſhould not go on; which is no mo2e than that the Party ſhould be 
nonſutited, which is not final, and therefoze not god : It is true, no 


pleaded in Abatement, no2 can theſe be pꝛoſecuted becauſe of the 


Award; but if either of the Parties die, new Suits may be pyoſecu- 


ted koꝛ the ſaid Cauſes, notwithſtanding this Award. 0 

2. The Awarding a general Releaſe would ind#d make it a god 
Award, if it were concluſive, but it's left in the Plaintiff's Election whe- 
ther he makes any o2 not; fo2 the Releaſe is owercd to be made up- 
on Receipt ok the 10 l. and it is not awarded that he ſhall receive 
it, and if he refuſe, he is not bound to releaſe. - 

3. The Releaſe is owered to be till the Time of the Award, but he 
confeſs'd he did not much inſiſt upon that; the Authozities were againſt 
him upon a double Reaſon: 1. That noCauſe of Aion ſhall be int 


to have ariſen between the Time of the Submiſſion and Award, if 


Roſp. :. 


that 


be not ſhewn. 2. Chat a Releaſe to the Time of the Submiſſion is a 


good Releaſe in Purſuance of the Award, and the later he (aſd he took 


to be the better Reaſon; fo a Ban might have a Cauſe of Aﬀfon 
accrue to him between the Submiſſion and the Award, and not know 


of it, and it were hard to put him under a Neceſſity of releaſing it; 


and the Reaſon why a Releaſe to Time of Submiſſion is held good, 


is not becauſe it thall be intended to be the Beaning of the Arbitra. 


toꝛs that it ſhouuld be ſo, but ft is rather a controlling of their 
Meaning as far as it is void by Conſtruitton of Law. 


Mos had been that all Actions ſhould ceaſe, the Duty had ben gone, 
fo2 if the Remedy be gone, the Right is gone; and the TUozd Suit is 


_ of alarger Extent and Senſe than Aion, fo2 by Releaſe of Suits 


one may bar himſelf of Execution, which he can't do by Releaſe of 
Atkon. 1 Rol. Ab. 261. p. 7. That ſuch Award extinguiſhes the Duty. 
Paſch. 29 Car. 2. Strangford & Greene, & 11 W. 3. Ball & Heſcott, 


in this Court, Award was, That one of the Parties ſhould pay the 
other ſo much Boney on ſuch a Day, and that all Suits ſhould ceaſe 


till Fafler of Payment, and god, 1 Lev. 58. Beſides, this Sum 


being awarded in full of all Demands. and the SubmiMlon being with 
an Ita quod de prem', it is in it ſelf final. Allen 26. 1 Rol. Ab. 260. 
pl. 55. 1 Sid. 154. 1 Lev. 132,133. Hob. 190. All. 85. Stil. 9. 
1 Rol. Ab. 258, 259. 3 Cro. 851. 3 Cro. 447, 448. 


Holt, 


2 
_— 0 #5 res 
£ 


Pengelly contra. The Awarding that all Suits ſhall ceaſe, is 
they ſhall fo2 ever ceaſe, and it extinguiſhes the Duty, fo2 if the 
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Holt, Ch. J. As to the Releaſe you ſay, That it is put upon the Reſp n. 
Party's own Af, in receiving oz refuſing the Boney, to releaſe 02 T.ader and 
not; but it has ban held in Lutton and Craidon's Caſe, in the later Refuſal, «s 
End of Stiles, That where a Thing is awarded to be done upon al Payne. 
Payment and Receipt, that Tender of the Payment and Refuſal in- K 205, 40. 
titles the Party to it as much as an aftual Payment, and the Authozi- 
ties have been ſo ever ſince. 

Then as to the next Point, That all Suits pending betw#n the Determining 
Parties ſhould ceaſe ; The Queſtion (s, Whether this goes to the en e 
Cauſe of Aﬀion? A Man releaſes his Axion, and has no other Reme- Righr. 
dy fo2 his Right but an Aﬀion, Does not that diſcharge the Right of 

the Thing? Now here is gn action depending, if a Ban releaſe that 
Action, he thereby releaſes the Right of Action, and by the ſame Reaſon 
determining Suit determines the Right of the Thing, becauſe 
there is no Remedy but by Suit, then this Award is final. It in 
Treſpaſs the Plaintiff after the laſt Continuance releaſes the Alon. 
the Right is gone, and if a Releaſe would do it, Thy not an Award? 
Jnded if the Party had two Remedies, one by Adlon, and another by 
Entry, if he releaſed the Action, he might notwithſtanding enter. 

And as fo2 the Releaſe to the Time of Award made, it ſhall not be 
underſfood that there was any Cauſe of Ackion — if it be not 
ſhewn, and if there be, the Party may Whew it, and (ap that he ten · 
dered a Releaſe to the Time of the Subunmon. 


Powell. J think all the thꝛee Points are final, oz if but one ct If one Point 
them is fo, the Award will be good fo2 ſo much, if that does not de⸗ is fl, che 
pend upon another Branch of the Award which is lil; and ik there were 3:4 good 

any Suits pending, the Awarding they ſhould ceaſe is, that they ſhould is . 
be at an End fo2 ever; and the Tloms [now depending] was only to 
ſhew what So2t of Attions they made their Award of. And the Ten To pay 
Pounds being awarded to be paid in full of all Demands, that ſhall _ 1 full 
be intended in full of all Demands tothe Time of Submiſſion, and not „4. bor 
to Time of Payment. And if Monep be awarded to be pald, and fr extends 
that the other upon Receipt ſhall make Releaſe, that J take to be an 
Award to receive, and 'fo2 this he quoted a Caſe in the Common- 


Fw in his Time, and 1 Rol. Ab. 254, 255. pl. 16. 


And per Holt, Ch. J. Here the very Awarding a Sum of BÞ 1. Gnel, and 

is a Bar of Afﬀtons, fo2 by e the Deg Mey to him, there is - Bir of 
thereby aDuty ariſes, and veſts in him, which is a gov Bar, where- Aions. 
ever Accoꝛd with Satisfadtion is a god Plea ; but anciently it has 

ban held, That if the Thing awarded be not Boney, but the doing 

| of ſome collateral At, the Party to whom it is awarded is without 

Remedy, and therefo2e ſuch Award would be voſd. But the contraty 

has been held ſince, f02 if two Men ſubmit to the Award of a thiry 

Perſon, they two do alſo thereby pzomiſe expzeſly' to abide by their 

Determination, fo2 agreing to refer is a P2omiſe in its ſelf; --but 

where a Sum of Money is ozdered to be pald, it is immediately a 

Duty, and if there were no -_ than an Award to pay a _— of 

2 oney 


2 folk. 442. 


concerning 


ſuch a Bill 
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Judgmcor Judgment adfirm'd per tot Cur”. 
Ward verſus Evans. 


A Caſe made befoze my Low Ch. J. Holt at Guildhall was this: 

One F. owed the Plaintiff 60 1. by Bill of Exchange. Evans 
P>yment of the Defendant owes F. 100 . aiſo by Bill. The Plaintiff ſends his 
61. o» Man to F. with the Bill koꝛ Payment. F. ſends his Man with the 
Merchant's PPlaintiff g Yan to Evans with the Note of 1001. to pay the Pſain- 


Servant, by a 


A Cate made 
at Guildhall 


Bill of Ex. tiff His Bill. E. writes off 60 l. of the 100 l. Note, and endozſes 


change, ce. it upon the Back, and gives the Plaintiff's Servant a Bill of 601. ros. 
on anorher , Upon another Perſon kor his 601. taking 10 8. trom the Plain. 
failed before. tiff's Servant, who the very next Day carries the Bill foꝛ Payment 


a god Payment by Evans to Plaintiff was the Queſtion. 
Darnell Serjeant. There are tee Things to be conſiderÞ here: 


1. Vom far the Tranſaition of a Servant as to Receipts and Pay⸗ 


ments ſhall bind his Baſter. 2. What amounts to a Payment, 


whether ſuch a Note as was given here were god Payment to the Ma⸗ 


ſter himſelf. 3. Whether, tho this Tranſaftion of the Servant would 
> _ the Baſter generally, it will be fo between Goldſmiths, as 
_ this i8. | 5 | | 


1famer- Esta the 1ſt, he ſaid, That upon this Head of Servant binding Batter 
chant's Ser. hy his Att, there might be a reaſonable Difference between the Ser- 


vant may aC- 


cept of a Vants of Yerchants and thole of other Men; fo2 pzobably Servants 


Bill of Ex- may affect their Maſters being Merchants, &c. in Point of Charge 
chang: with- and Diſcharge ; but that firſt muſt be in Batters purely concerning 
ty to do it. their Trade and Way of Dealing, as to anſwer Bills of Exchange, 


and Letters of Advice concerning Goods, 02 ſuch like, which require 
Diſpatch ; but he can't accept of a Bill of Exchange without plain 
Evidence that he has Authozity todo it. So is Lex Mercat. 265. 
which is an excellent Book concerning theſe Matters. And 
it is god Evidence in that Caſe, that the Maſter allowed the Pay⸗ 


ment oz pꝛoteſting of Bills dzawn by him, o2 gave him fuch Authoy- 


tp; fo2 it is hard to put it in the Power of a Servant to ruine his 


Maſter without his Dwer. oz Knowledge. And it was never heard, 
that if Merchant ſends his Servant to receive Boney, that he may 
receive a Bill fo2 it; and without Doubt it would be votd if done by 

any other Servant of pzivate Perſon, 

which ought to be purſued ffriffly. 

Whether 2, Mhether ſuch a Bill be Payment at all? The Law takes no 
Notice of any Payment to diſcharge a Debt but ready Boney, oꝛ 

ng elſe given and taken in Satisfa#fon. A leſs Sum is not 


Payment fo2 a greater, if not befoze it is due, 02 at another Place 
than it is payable at. Mar. fo. 25. "70 


be Payment 
at all. | 


2. It 


Money in Satisfaction of all Demands, it would be final. and 


to theParty,who had juſt failed immediately befoze : And if this were 


becauſe beyond His Authozity, 
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. Tt being the Caſe of Goldſmiths does not alter the Caſe, fo2 If between 
the Delivery of theſe Notes as is now uſed is no Part of their Trade; Gol. imiths 


a very new Invention, already obnorions to ſuch Pꝛactices as deſerve 2 
no Encouragement. 


He agreed, that in ſome Caſes ſuch Notes may be given fo? abſo- 
lute Payment, as if one comes to buy Goods of another, and having for {<> 
ad on a Pute, the Buyer, upon Delivery of Goods, gives the be Poyme:c. 
eller a Goldſmith's Note in Satisfaction : This ſhall be looked up- b whom 
on as Payment prima facie, becauſe being all at one Time, it thall tie b Foot 
upon the Seller to pꝛove that it was a conditional Payment, and ſa 
expꝛeſſed at that Time; but here it lies upon the Gtver to pꝛove that 


he gave it in Satisfa#ion. Secondly, The Parties not going imme- 


_diately to call fo2 it, is Evidence that it was taken in Satistaiton 3 


but we went the next Yoming. 


Holt, Ch. L > It is plain the Servant was ſent by his Maſter to vid. pech. 
receive the Money, and not the Bill. Next, it is alſo plain, if the 5 Anne, in 
Servant upon Tender of the Bill had come back to the Maſter to know 1d 0 
his Mind, and the Maſter had ſent him back fo2 the Money, and not- vert. Smich. 
withſtanding he had took the Bill, that would not have charged the ,, _ 
Maſter, but here was ſome Time fo2 theBafter to allent to what Ser- . ** 
vant had done: But giving ſuch a Bill as this upon an oꝛiginal Con- 
trat, is Evidence that it was given and received fo2 Payment; and 


he held clearly, that the Jndozſement by Evans on the Note of F. was 
aReceipt by him of ſo much Money to the Uſe of Plaintiff, fo2 which 


an Indebit aſſumpſit would lie; and in this Point they all clearly 
agreed without Doubt. 

And at laſt they all agred, that if Baſter ſend bis Servant to re- 
teive Money upon a Goldſmith's Bill, oz any other, and he takes ans- Abbie 16" 
ther Bill upon another Perſon fo2 Payment, that ſhall not bind Ba- ger 10. 
ſter without ſome ſubſequent At of Conſent, as if he would not lend bound by 
the Bill back in reaſonable Time, with regard to Circumſtances,&c. cen Bull 
And Ch. J. Holt deſired the Council, if they were not ſatisfied with 
the Opinion of the Court, to have their Bill of Exception, and that 


he would ſign and ſeal it, that they might have a Crit of Erro?, 
which they declined. 


Per Holt, Ch. J. I there be two Coponers, one whereof bag a Tosca. 
Beggar ſuffers an Eſcape,*it is very hard to charge the other with 25: k. 
The Cale came befoze me once, and J would not take unon my fern E 
cr to determine it, tha my Bother Levin? repozts that J would r . 
have over · ruled him in the Exception. And that Caſe has ben ar- ch 7 50 
gued ſeveral Times in the Common-Pleas, but not adjudged; but 99 


Court thought hard to charge the other; 1 Vide er and Porter * 
Caſe, in Time of the late King. 


Godol- 
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Godolphin & Ux verſus Tudor. 


—_ Demurrer was joined in Eaſter-Term laſt, and all continuing 
join'd in Pa- 
Pd be Matter ifſuable. Per Cur', Jt's very regular while it's in Paper to 


changed. change 02 amend upon Payment of Coſts, and Motion was grants 
upon Payment of Coſts. 2 8 


Lord Harry Scot and Brace, Redmond & 4. 


ir Bail in Er- 21 was fo2 ſafe Return of ſuch a Ship, under 100 1. Penalty 
oor Upon ſuppoſe, and Judgment thereupon in the Common-Pleas, and 


„ 
dbunef asbip. Crit of Erro: here; and the Queſtion was, Whether there ſhould be 


Bail within the Statute ? And per Cur”, let there be Bail niſi. 


Monkton verſus Aſhly & al. 


ib MN har | 

Breaking bis F Hunting and Killing his Rabbets, continuando Tranſg pred 
Hunting and quoad, all the Particulars diverſis Diebus & Vicibus, from ſuch a 
Killing his Time to ſuch a Time, after Cerdit and entire Damages: And now 


Rabbers with mobed in Arreſt of Judgment by Salkeld, That of their own ſhewing 


Verdid, and they had recovered Damages fo2 that fo which then ought not to 


.. have recovered; fo2 every Entry, Hunting and Killing, was a new 
Obj. That Treſpaſs : Vid. 2 R. 3. Defendant came every Day upon the Platn- 
every Hunt- tiff's Gꝛound to claim it as his own ; and they held he could not be 
jg and! Declared againſt with a Continuando. 21 fl. 6. 43. Fitz. Treſp. 51. 

new Treſpaſs. Mothing pꝛoperly can be laid in Continuance but Ads of Duration 


in themſelves, as Nuſance, Stopping of Lights, Mater, &c. Fad⸗ 


un be li ing of Cattle: Thefe are permanent Things, and have Duration 
wich a coz. Without Jntermifion, and therefoze may be latd with a Continuando. 
nend. And other Things can by no Beans be continued, as Rilling a Man's 


Hozle, Cutting a Tree; fo2 there the Treſpaſs terminates with the 


very AX, and can't be repeated. 


Upon an Bn. Ss the Queſtion will be then of ads that may be repeated, Jn what 


try with and Caſes they may be alledged with a Contiduando? I the firſt Entry 
vithout O. ſuppoſe be without an Ouſter, the ſecond Entry will be ſuch a new 


fter. 


of the firſt will not diſcharge it: But if the firſt Af amounts to an 


Ouſter, all ſubſequent A#s are Continuances of it : Vid. Yelv. 126. ' 
1 Brownl. 223.-and he ſaid, without this Diſtindtion, the Boks were 


not reconcileable : F. N. 91. L. Treſpaſs fo2 Breaking his Cloſe, and 
Cutting his G2zaſs with a Continuando, it muſt be under ſtond of an 
actual Ouſter; 20 H 7.3. 1 Lev. 210. & 1 Sid. 319. which he ſaid was 
a wonderful ſtrong Cale, and contrary tothe Cale of Brook v. Biſhop, 


2, 


Paſch. ult', 2 Roll. Abr. 549. $0 


As 


in Paper, they moved now to change their Plea, and plead a 


fo2 Breaking Plaintiff's Cloſe, Treading his Gals, 


Trelpaſs as can't be called a Continuando of the firft ; and a Releaſe 
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1 


— 


as to the Objettion, either it's poſſible 02 not ; if poſble, Dama- 0. How 
ges may well be fo2 it; if impoſſible, the Court will intend the Da⸗ man be = 
mages to have been given altogether koꝛ that which is poſſible, and ended. | 


not fo2 that which is impoMfible. 


; Anſiver. The Damages muſt be intended given fo2 whatever we Rf, That | 
are expꝛeũy charged with, and all the Particulars of the Treſpaſs are , 7%. 
ſpecially and expꝛelly laid in a Continuando ; indeed, if he had decla - 9=e« all che 
red with a Continuando Tranſgr' pred* generally, the Court would ur 
apply the pred' to that which might be continued: But they can't do 
it againſt the expꝛeſs Allegation of the Party, and an Ouſter can't be 


intended in this Cale. 


_Ch. Juſt. Holt. J can't ſee but a Man may lay Entring into bis c J. Tb. 
Cloſe, and Þunting in hisCWarren, with-a Continuando of the ſame, , might be 
fo2 ſeveral Days: It's not indeed one continued AX, that laſts from laid. 
one Day to another; but it is, that the Defendant has been Punting 
there daily, &c. and that is pred' tranſgr continued; and J cant a- 


WA 


tee the Caſe in Yelverton,but it was in Favour ofthe Judgment: But 8 


to ſay, that Treſpaſs be laid with a Continuando, that anſwering 
the oziginal Treſpaſs is of conſequence an Anſwer to the Continu- 
ando, ſeems ſtrange, fo2 the Continuando is a-Treſpaſs continued, 


* which ought-not to be unanfwered.- Ik, I ſay, that ſuch a Day J. S. 


2 


adit alt ie.” * 


„ e r ee 


{| 


entred into my Mood, and cut ſo many Load of Mood, and carried. 
them away continuando quoad the Cutting, it's ſenſeleſs, and ſo is 
the Caſe of 1 Lev. & 1 Sid. which you deny as to the Chꝛowing of 
the Logs; and when ſuch Treſpaſles that lie not in Continuando are 


laid with a Continuando, the Judge ought not to ſuffer any Thin 
to be given in Evidence but the firlt Ack. | 


Powell. Why may not the Hunting lie in Contiuance, as well Th che - 
as the Fading of Cattle; fo2 as a Man can't hunt Night and Day die in Cat. 
inceſſantly, ſo can't a Beaft feeding; noꝛ is the Feeling Yeſterdgy ounce: 


the ſame identical continued Feeding in your Senſe of Unintermil(- 


ſion 2: Pet Treſpaſs quoad Depaſturacon',is frequently laid with-a Con-. 
tinuando ; but Cutting a Tree cannot, o2 Killing lv many Kabbets , Kimag 
ſuch a Day continuando, oz entred and took away ſo many Loads of che Rabbers 
Coz ſuch a Day, vou can't ſay continuando, but the Map is to may not. 
ſay, that ſuch a Day the Defendant entred, and did lo and fo ; and 

diverſis Diebus & Vicibus, between ſuch a Day and ſuch a Day he How the Con. 


did, &c. and in theſe Caſes there ought to be no Evidence but of _ « 


lingle Inſtance, and the Jury can give no Damage but as far as id 

— 3 : And ſo are the Caſes of H. 7. & R. 3. which you 

uoted. | 

And as to the Ouſter, Holt. Ch. J. took this Difference: Jf you „e RC eser 

lay an Ouſter in your Declaration, you muſt lay a Re-entry, 02 elſe ut be laid 

vou can't recover the mean P2ofits ; but if you enter, you may lay it Taft. 257. 

with a Continuando if it will bear one, and recover Damages fo? 

the Entry, and mean P2ofits, And at another Day the whole * 
e 
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Here the - held it well, and ſaid, That a Treſpaſs fo2 Pꝛoſtrating a Bench 
ell ld «os With & Continuando was held g00v ; ſo conculcavit & aſſumpſit its 
Judgeear yo in Continuancr; tutting certain Quantity of (ood lies not in Con- 
ao tinuance but to lay that well: Vid. 31 H. 6. dut this here is relative 
to no Quantity, but a Continuance of a all kind of Treſpaſs ; if 
it had been, that he killed thꝛee Rabbets that Day Continuando, it 
had been bad; ſo if fo2 Cutting 500 Loans of Com ſuch a Dap, and 
they in that Caſe can give no moze in Evidence than what was oft 

that Day, Jud' pro Quer. [Fr 


Domina Regina verſus George. 
Diſſolute Per- 


Go ara Convittion upon the Statute of 4 & 5 W. & M. was, That the 
Hares, and Party, Exiſtens diſfſoluta Perſona, vid hunt and kill ſo many 
—. 2 pures, and quaſhd, fo2 that it was not ſaid, That he was not qua - 
Toe not fad Len; fo there are many difſdlute Perſons wozth 2000 l. per Annum, 
Not qualified, Ad by Conſequence to hunt, &c. e 8 
Special Juſti- An if there be a ſpetial Juſtification, that muſt be of Matter of 


fcarion. Flt, and not of Reco; fo Batter of Recon mult be_pleaded even 


by ati Officer, 


ine "Ch. J. Hole Melt of Inquiry can't de quathy, till it be returned 
= — but befoxe Return it may be Uperſedev, quia improvide 


One an. Af an Oper de temobed by Certiorari on which Appeal lien, before 


ved by Cr. 


ner en Appeal it ought not to be filed till the Court is infozmey of the Pat. 


which Appeal ker; and then they will grant a Procedendo, Cer- 
— tiorari. Hole C Joſt 1 s R 


Shepherd and Baily verſus Orchard. 


— 4 T upon the Sci fac” : The one Attomep aligned Etro! ; to which 


ment of the Writ. Per Cur, If one of the Plaintiffs had mave 
Default, he ſhould be ſevered; but if they go on, they maſt pzoceed 
jointly ; and if one Attomey will aſlign Ereoz, &c. without Authozty 

from doth, we can't help him, let him take his Remedy againf the 
val dl Record. Attomep : It a Reto of this Court be pleaded, nul tiel Record, 
without moze, is a compleat Jſſue. 


4 


2? 


pey Two bjought a Writ of Ertoz, and mane tho Attomes 
ae e the Defendant took Jfſue, aud then the other wouly nien ih Abate- | 


a 
| 
p 
[ 


— —  —— 
. 


- Cate; and that Here it did appear on the Face of the Convidton, that 


but Things accidental muſt : Vid. 2 Bulſt. 48. 9 H. 6. 44. 


Juſtice of Peace, 8c. and that the Party was convitey befo 
koꝛ Extoztion, without ſetting fozth the Banner. 


los do 


Vid. Dy. 95. Raym. 192. 2 Jo. 50. 12 


der ſhould be conviited, yet that muſt be intended after Summons, 
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Domina Regina verſus Dyer. 


[_TE was convited upon the Statute of 7 Jac. 1. cap. 7. fo im- Convittion 1-761. 


bezelling Yarn delivered to him to be woven, and the Conviition 7 ine, 
begun; Whereas Complaint hath been made before us A. B. Gt... 
Juſtices of the Peace in C. by J. S. That on ſuch a Day; and ſets fozth 
the Charge: It further ſets foxth a Summons made by them to bzing 
him in; and that hy UGertue thereof he appear d befoze them on Tueſ⸗- 
day the 17th of April, in the Pear 1702. . 


The -Objexion made was, That a Summons is eſſential. in the 9% Thur « 


: eſſential, and 
there was no Summons, ko the Summons ſhewn is impoſlible, there here t 8. 


being no ſuch Day as Tueſday the 17th of April that Pear; fo2 the *b'e 
27th of April that Pear was on a Friday. To this it mas offered 


fo2 Anſwer, That the Oder had been good without ſetting that Pat:- 
ter foꝛth; fo2 Things incident to a Jurigdixton need not be ſet fo2th, 


Return to 
Habeas Corpus, diteſted to the Chancelloz of Oxford, that he was a 


e him 


„ Objeſtion: Though perhaps it needed not have been ſet out, yet And if need. 
{ you go about it, you mult vo it well at your Peril. Anſwer : What . Fee 
is ſaid, is only under a | whereas J, and by way of Recital; and the co be done 

ſay, That he did not appear; but ſay, That he appeared ell. 
at a Day impoſſible ; which does riot exclude an Appearance at a Day 
poſſible : And accowding to the Rule, in Alton Wood's Caſe, and 
Plow. 32. that which need not 8 ik ſhewn ill, ſhall not vitiate. 


7. 14. 


Ch. Juſt: Holt, Of common Right the Party ought to be ſum⸗ ch. j. Th 
moned, if poſſible ; and it would be well to let fozth, That he was 
ſummoned and appear'd, 02 did not appear, 02 could not be found to 
be ſummoned ; and though the At of Parliament oꝛders the Offent- 


that he may have an Dppoztunity of making his Defence ; and this ſorth, 
ſummary Jurisdition ought to be held firixly to Foꝛm, and every 


Thing ought to appear regular in them ; and they ought to make a 


Memorand', that ſuch a Day Complaint had been made; that there- 
upon a Summons iſſued returnable ſuch a Day, and that the Party 
being ſummoned did o2 would not appear, 02 could not be ſummon⸗ 
ed, &c. and it's abominable to convit a Man behind his Back. And 
all the Court agreed, That of common Right there ought to be a A 
Summons ; {and that the Almanack is Part of the Law of England, $3..." * 
of which Court muſt take Judicial Notice ; and that nothing could and chat che 
make this good but an Jntendment, that the Juſtice would not con: Pm ch. 
vitX one without a Summons. 


Law. 


1 Powell 


— 


, 
— —ä nan og — — —ͤ—ö⅛ ä-ä — 
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Powell ſaid, That if Aion were bꝛought againſt an Officer upon 
Execution of this Convition, it would not lie, fo2 an erroneous 
Convition would ſuſtifp him: Indeed, if pou had ſhew'd no Sum- 
mons, perhaps we would intend one, accoding to Pꝛecedents; but 
here you ſhew a Summons, and an Appeatante at a Day, impoſſible : 
— And he ſaid my Loꝛd Hale tiſed to ſay, There ought to be a Summons: 
quaſh'd 2 And fo2 the ſaid Objestion, the Convickion was quaſhd per tot Cur 
_»'&@. the laſt Day of Hillary after. | 


Gel., Fer Holt,Ch. Juſt. Mo Yan that keeps a Publick Hoult, ought to 
be a Conſtable. 


Upon an At-. Note, I befoze a Writ be taken out, an Attozney pꝛomiſe to ap- 
| rorney's Pro. near to it, an after it's taken out, and ſhewed to him, he ought to 
ber. appear, but that is no atual Appearance ; but if ſuch Undertaking 
Vid. poſtea. 4 0 CUrit is aſtually taken out, it's an Appearance ; per Holt 

ce. LEE 1 


0 


Domina Regina verſus Orbell. 


| Indiftment PN was fo2 fraudulently, and per Conſpirationem, to cheat 
33 J. S. of his Boney, got him to lay a certain Sum of Money upon 
Race. a Foot-Race, and p2evailed with the Party to run booty: And Court 
would not quaſh it upon Motion; fo2 they ſafd, That being a Cheat, 
though it was private in the Particular, yet it was publick in its 
 Coliſequences. ee e RR 
Of Ba to ty And note; After this the Defendant would not plead, till he was 
ir, and when. Iexbed with a peremptoy Rule ; and fo2 that by the Courle of the 
Court his Plea olght not to be received without Bail to try it the 
lame Term: Chereas if he had pleaded freely, he need not try it till 
the nert Term. And oweredper Cur to give Bail to try it this Term, 
o2 the Sitting after. | | 


Chetley verſus Wood. 


da ric Record. I N Debt upon a Kecognizance, the Plaintiff ſet foꝛth a-Recogni- 
een I Fance knowledged in Court of Common-Pleas befoze Sir George 
which was Treby, & Sociis ſuis : And upon nul tiel Record' pleaded, the Reco 
1 2 Was pꝛoduced, and was a Recognizance taken befoze Juſtice Nevill 

Charber and in his Chamber in London, and bought by him and delivered into 
ſer forth as if Coutt after at Weſtminſter ; and whether this were a Failure of 
- ng Recowd, was the Queſtion ? Jt was agreed, That Recognizances in 
this Court are always entred as p2eſent in Court, and never men- 
tion a Day certain; but in Common Pleas they make an Entry of a 
Recognizance entred into at a Judge's Chamber on a Day certain, 
and there it binds Land from the very Day of the Caption, and a 
wm map be bꝛought upon it in either County, that is, London 02 

Iddlelex. | 


1 TRY And 
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—— 


And being moved again at another Dap, it was offered, That it 
was a conſtant Pꝛactice in Common Pleas, fo ahove theſe 20 Pears, 
- recite Reconnizances. taken at Judges Chambers, as taken in | 

ourt. 3 2 
To which Holt, Ch. Juſt. anſwer's, Then they muſt make their 
Entry ſo, oz elſe their Uſage is contrary ts Law, and not to be re- | 
garded ; but here the Entry is made, that the Recognizance was ta- 


ken in London befoze a Junge in his Chamber: And per cot” Cur, Per Ce! Bare. 
here was a Uariance. Vid. Hob. 193, 195. e 


TCertiorari was vireied to Juftices of the Peace to remove an In. cn, and 
didment of Foꝛcible Entry, and the Return was voſd, Per Cur, Che * Naarn. 
Juſtices Names need not be ſubſcribed to it, but it ſhould be Reſpon- 
Juſticiar', &c. patet, and it ſhould e Domine Regime; but befoze 
S was diſcovered it was filed, and the Recognizance into which the 
— had entred, fo2 laping the Cauſe in purſtianre of late ac dt 
Parliament, was eſfreated ; and the Court ſaid, That if the Party 
that removes Indiãment by Certiorari Hort enter into Recognizarice 
to try it next Ame o: Term, oz the Sitting within the Term, te 
Certiorati is no Superſedeas. 2. That Failing of Trying is i-Foz- Au j.. 
feiture of Recognizance, after which they will not hear a Motion ift Postens « | 
Arreſt of Judgment; but they voubted whether this for want of due. Recogai- 
Return, being a Kind of Album Breve, -why then ſhould oer the Ju- ec. 
ſlices to make a Return, and reſpite the Recognizance in the meün 5 


„ 4 7 


Recogni- 

" Zance fora 
Trial eſtrea- 
ted, 


Time, 
per Cur, Aa Number ar Petſons meet peaceably on a lämfül 1. ner er, 


Decaſion, and n ſudden Frap hapþens between them, it tat t be mabe 1 
a Riot; but if ſeveral meet upoii an unlawful Occasion, and a duden Frey deppen. 
Fray happens between them, and a Perſon who came upon a lawfill ' | 
—_ joins in the Fray, it may'makeHim a Rioter as well a 
Ts =: REE 


Per Holt, Ch. juſt. 
of Inquiry. 125 


D "PEI" . 0 4 TRIO 5 1 
Indiament foz exerciſing Artem, Mycterium, five Occupationem des 1 Hob, 17. 
Atter Certiorari returned and filed, nv Procedendo can go. Per Cur. No ION 
Vid. antea. FTC DI. 27-1.” 229 ec, 


80 
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E confeſſed on Interrogatozies, that a Copy. of u Writ being guest 
1 ſerved upon hi and the. (Urit chewed, and befoze. he knew the 1 
of what Court it was, he had ſpoke with Conn. 


Contents I of 
tenjpt ; and this was judged a Contempt. 


Exception | 


Wenn . 


„„ e 


all. 285- 


| o_ * — 


Ctiſing Phy- 


In Ejedtment, 


laſt. 199 
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College of Phyſicians verſus Role. 


N an Ation fo? prattiſing Phyſick within Seven Miles of London, 
on 2 „ without Licence: The Caſe upon a ſpecial Uerdit, that the De. 
Qing Pay- kendant being an Apothecary by Trade, was ſent to by J. S. then ſick 
«ck «chovr Ok a certain Diſtemyer ; and he having feen, and being infonned of 
Vea the ſaid Diſtemper, did, without Pyeſcription' oz Wdvice of a Dotoz, 
ag without anp Fes. fo: Advice, compound ann ſend the ſaid J. S. ſe- 
veral Parcels of Phyſick as p2opet fo2 his faid Diſtemper, only ta- 
king the Pzice of his Dꝛugs; and if this were a P2aftiſing of JIhy- 
ſick, ſuch as is pꝛohibited by the-Statute, was the Queſtion : And 
after ſeveral Arguments, the Court at lat unantmouſiy agreed, That 
paattiſing of Phyſick within this Statute, tonſils, 


1. In judging of the Dileaſe-and its Nature, — 
Patient, and many other Circumſtances. 
the Secure, = tk Wt and. weben Remedy an the Dil" 
- . 3+ Jn dient odering the Application of the Remedy to the 
Dad: And that the proper Buſineſs of un Apothecary'is to make: 


and compound, —————— — the Bon purſuant to 
his Directions. 


Jodgment . It was 2dly. agreed, That the Defendant's taking upon banter ta 
ee. ſend Phyſick * Patient as-pzoper fo2 his 2 
nament-. —Ought ko; bis Pains, is plainly a Taking upon himſelf to ju 
; the Diſeaſe, and Fitneſs of — 2 as alla che e 
Part. Et per tot Cur, Plaimtiſt had Judgment. 
Note, This Judgment was reverſed in Domo Procerum. 7 


What is pra- 


J 


5:8 233 
Ford verſus Lord —_ 


PoilMon'of” 'T a Trial at Bar in Ejeiment, the Statute ut Linatation be. 
one Joſtire- ing pleaded, theſe ſeveral Points were ruled upþon'Evivence : - 


nant is Poſſe 
fonof the . That the Poſleflion of one Jointenant is the Poſſeton of the 
* ſo as to pzevent the Statute. 


other. 
; That in pzoving an Entry and W it's neceſſary ; 


- xo ; 


How toprove 1. To pꝛove the Claim to be upon the Land claim'd (withou (pe- 
Chim. Cal Cauſe). 
V. Hob. 120. 2. That it be Animo clamandi. 


181 3. A Han ier ; 
181976377 and after conveys away his Eſtate, this Anſwer catit be read againſt 
rg Evi- the Alien by any claiming under Alienoz. 

_ 4. That the Recital of a Leaſe in a Dad of Releaſe, is god Evi- 


bay 2 A dence ot a Leaſe — Releaſo2, and thoſe that claim under him. q 
109, 109. 5. 
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x the tes; but & Upon bare 
of Limitation ITE 
upon a Fine, 


Proof to be 
7 


; and 7 being p oben 
leg'of the Fine, the aum. 
— DT FR fals betng at all read : 
. | 
6. A Deed boze Date 22 Car 2. Anno Dn L167! 

. the Pear of the Ring 


7. If there be two Jointenants in Fee, eu AP! 


Fine of the whole, this athbunts to no Ouſter of 's 3 1 ee 
1 Iz * © Jointure ; the” 178 7 Frome an. 
ever: Sir Moyle Fittet's Cafe after the ns, 96 — Fay 


5 the ſame old — me he hay has ft n in another manner; 5 of the whole 


9 1 d vad K Now, 
e Ettte tall yo to the ge Hol K 6 


gy Hob. 27. 
6 Leſſor of the aint of d Uli, 
cept 'Black-acre) the Statute of be ſain Sg ne 


Entry and Claim beingoffered in Evidence to av ut 
to prove e Ser en hoe ben i another Place thn * excepren. . 


8 3 45. 


F005 15h 53 % 


| Abbey verſu White, | 


5 1 the tate Ming, 


of Bembers of 
delivered. to the fe 


Uoice-foo'T.- and B. to be But * Pirtajnen 7 
rough ; and that the Dekendanut f th By 8 4 
lice, &c. wiv chr hin from Ng 18 975 85 us. 
not allow dx receive it. ant! that th 2 2 


allowing o2 receiving Hi 
Court argued ſeriati 
totis Viribus foz bim. 


Unice: Of 


nd the 
Plane ud vo Ch, *. 


ws 
* 


4 re Gold 
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Argument - Gold puiſne Juſtice againſt k, fo four —— 2 | 
GE m_ = The — le in * Caſe is Judge who ſhall vote oz not, 
1. The Con. altd as ſuch not be Hable to Aﬀions ; as Sheriff ſhall not be liable to 
#«bleia chi» Aton kd: taking ihlutiicient Bail, becauſe he is Judge of their Sulfi- 
ny ciency ; Hutt. 120, 21 Car. 2. in B. R. Rot. 469. Action for taking. 
Ball, having nathing in the County, does not lie; Lev. 86. Eſcape 
Vid upon Procels, Defendant pleads, that he let him go upon ſufficient 

Ball, and held that the Sufficieucy of the Bail is not traverſable : 
2 Mod. 218. Ju Jury 2 fo2 .Uerviit againſt Evidence, and held ill: 

9 l. 6.6. Judge hot liable to Aﬀtion fo2 making up a falſe Recom. 

> ThaPur © 2., This is a Parliamentary Offence, with which we have nothing 
to do by way of Aion; ; 70} we can't examine, whether the Party re- 


Offence, with 
which Cour faſed has a Riithe to vo Enit, fo2 that pꝛoperly belongs to the 


- 
* 


0 de zy was Houſe of Commong.to e ſuppoſe the Queſtion be, whe- 
of Addon. ther the Right of be in Tele Number, oꝛ in the Populace 2 
- And the Defendant teil 207 laintiff fo2 being of the Populace ; 
and we jubge bim to Right 6 being of the Populace, and 
5 = Sud gfve Javgnient. fo2 the Plaintif, and after the 
Right of Eletion in r Bough comes in queſtton in Parliament, 
and there the icht is adjudged to be in a ſelet Number z this will 
occalion a Concurrency of independi 1 Je Inf Jurisdiqious, which will be 
wonderful incunnentent; vid. 2 Vent. that eben fon falſe Return 


it does not lie, ee oy ee Stat. of H. 6. 


* uri is no t p2eſent. 0 oſſibili of -a future Pe o 
Jakes, &. it's an is 3. l fine Injuria, e 


"TALE 


wulf not bear an koꝛ both muſt neceſſarily cancur tu maintain. 
tte Alton; fo2 Things mult not only be danoamiſs, but it muſt re. 
\ * + dound to the Ptejudice of him that will bung his Ackion foz it: 
19 H. 6. 24. Jf a Pan fozges a Bond in my Name, it's poſſible J 
may be damnified by it; but till it be put in Suit againſt me, J can't 
2 ag. 268, againſt the Fozger: Hob. 267. idem, 6 Eo. 4 7. 
3 1 

This rere 4. This relates to the Government, and is a kind Aer 
2 and fo2 that an Aﬀtion. 17 2 not lie fg it: to: by the fame Rea- © 
Fay or yo ſon that an Aﬀtion-wobil lie foz the Planes, t might lie taz 200 up⸗ 
Popular Of. on the ſame fingle. Duettion ſuppoſe we all hauf give: Judg⸗ 
feace. ment tn ſo many Atigns again bi bim, and after the Patter ts,becided 
otherwiſe in Parliament, what Remedy bas this po; Officer? And 
the avolding Pultiplicity of Aae 1s the-Reaſon of Fitz. Wilhams s 
EX 5 Co. and Bovlſton's Cale in the ſame Book, that Adtons lie 
not x putcutar Þ erſon againſt one that being not qualifien 
| bo is Pana in the ert but J do not ſay = 
tow by that after the Right is determined in Parlſament, it might be 
be p:oper for Proper fog an Infozmativn, 2 Brownl. 194. 2 Cr. 268. upon the ſame | 
ton.  Realon: As to the n that ſuch Aion never has been; therefoze | 

it don't lie, J do not Much upon it : Vid. 2 C. Guntley 


verſis Holmes, 2 Vent: 25. 2 Lev. 2. 250. there is no Remedy there 

Remedy in fo2 the Party grieved but an Action, but here ts Remedy in Parlia⸗ 
Parliament, ment: Beſides thele Reaſons, it is not alledged that any Return 
, was 
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was made of the Pembets choſe without his Conſent o2 Uote, and 
Akﬀton does not lie to be ſure befoze Return, 2 Bulſt. 255. fo2 till then 
the Party has no Damage. 1 


Powis accom fo? theſe Reaſons 1 
1. The Officer in this Caſe, tho* not pzoperly and ſfrifly a Judge, 
yet he is quaſi a Judge ; foz he has a diſtinguiſhing Power who ſhall r. ** 
be admitted to vote, and who not; not indeed finally and concluſively, 7% « judge. 
but at that Time who to admit, and who to refuſe; but all he does is 
obnortous to a ſubſequent Eraminatfon in Parliament. 

2. If ſuch Officer misbchaves himlelf, in certain Caſes Aas of > Remedy by 
Parliament have already given Remedy; and this Caſe may come in- fan ef Fer. 
cidently in queſtion, and be determined upon ſuch Aﬀtons as the Sta- 
tutes have pꝛovided; and the Statute giving Remedy in one Caſe, 
and being filent in all other Caſes, ſeems to expound the Common 
Law in this Point. | 3 e Ee FOR 
1 This would ſubjet Mayoꝛs and ſuch Officers to fuch Infinite- 3 22 

5 of Aﬀtions, as would not only ruin them, but alſo deter every Am . 
Body from exerciſing the like Office : Fo? the Þeats in Eleitiong are g:in1Offcers 
ſo great, that the loſing Party would never fail of bringing every Ban . 
his Aﬀton, which the Court could not join in one, and ſo the po? 
Officer would be undone ; Whereas the whole Matter might be fairly 
— by an Action fo? falſe Retutn by eicher Candidate, actow- 

— | Fe : f 
4. There is ſuch Jntricacy in Elentens, that ſcarce any two 4. Cent la- 
Towns agree; in ſome Boꝛoughs a felett Number has the Govern: — Aug 
ment, in fome all that pay Scot and Lot, in fome Pot⸗wallers, 92 oy 
 Houſle-keepers, dc. So that it would be hard to make an Dfficer diftin- 
gutſh them at Peril of Aion. nnn 


Dbjeition, By Law every Wan that has an Injury done bim, 971. 'Tidh 
ought to have a Remedy therefoze; ano it would be ffrange to tell 
- ann. that he has a CUrong done him, and no Redyeſs 
Anſwer. This is no Wrong to him, fo2 he does not loſe his Pi- Rev. 'Tis no 
vilege of Ujoting by tt; kor if an Alton be bzought fo2 a falſe Return, Wrong; he 
02 a Petition pzeferred to the Houle, if he has a Right, the Þouſe n fn F. 
will reckon his Uote as much as tk it had been received at the Ele- titio. 
ion ; and beſrdes, if it be an Jnjury, it may be one of thoſe that come 
within the Rule, de minimis non carat Lex: Moor 842. 2 Cr. 368. 
1 Roll. Rep. 125. 2 Bulſt: 326. and the Stat. of 8 W. & M. 3 Lev. 30. 
that the Party elefted befoze'the Stat. of 27 H. 6. had no Remedy in 
caſe of falſe Return, andbefoze the Stat. of 7 & 3K. W. Vid. Caſe 
of Anſlow in 3 Lev. & 2 Vent. no Aﬀion lay fo2 a double Return. 


5. Reaſon :. That ſuch an Aﬀion was never bzought befoze, and 74 eben 
then Littleron's Argument on the Statnte of Merton, vid. 3 Cr. 142. neverbroughr 
which though it be not a concluſive Reaſon, yet thus far it may be before. 
urged, That it ſhews the Law is not apt to encourage Afton where 
none was brought ever befoze : And it's ſaid in Anſlow's Cale, That 


the 


* 
_— 


Pro Def“, 
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the Parliament could not be miſconu ant of Double Returns, & ideo, 
if they had thought it convenient, they would have p2ovided a Remedy. 
Tt may in like Banner be ſaid here, they could not be miſconuſant of 
denying of Surgeſſes their Uotes. 
That ſuch 6. The Determination of all Diſputes concerning Eletions does 
Diſpurc+pr0- p2operly belong to the Houſe to determine, and it is a fundamental 
be. che Tous Right of theirs to determine who are to be the conſtituent Bembers of 
ro determine. their own Body, and the right Deciſion of theſe Things depend up- 
on a Parliamentary Rind of Learning, whereof moſt People are ig- 
nozant, as we may ſ by their being daily decided within the Houſe 
contrary to the Opinions of all People out of Dos: And now in 
Mions fo2 falſe Return, the laſt Determination in Parliament is 


what we muſt be concluded by. 
It would be 7. The Claſhing of Jurisditions that would be. 
a Claſhing of . 
Juriſdiftrons. Ind as to the Caſe of Starling and Turner, it is not like this; 


fo2 that depended on a-pzivate Cuſtom of a Coppozation, and this here 
is Parliamentary: And he quoted 2 Vent. 37. That Courts of Welt- 
minſter-Hall muſt not enlarge their Jurisdiction. 2 Bul. 368. 

As to the Pleaving, tho he agr#d it would be bad on Demurrer, 
fo2 the Henerality of the Allegation, That he was ready to give his 
Cote, and that they hinder d him, Sec. yet after Uerdit he held it well 
Adee Enough, and he concluded fox the Defendant. | 


Defendant. — IN | . x | k 
Powell. At the firſt Opening of this Cale J was ſurpuſed with 
the Novelty thereof, but that is no Kealon againſt it; foz many 
——_ are daily bzought, the like whereof was never bought be- 


Thar the ol. J don't agra with my B2others, That the Officer here is a Judge; 
\ Miniter: "NO2 do J know what quaſi a Judge is: Sure this Officer is only a 
the In- Miniſter to execute the Sheriff's Pꝛecept. I SS ak 
jury wi! not. Put what moves me to be of Opinion againſt the Plaintiff, - is, 
Action. That this is not ſuch an Jnjury oz Damage to thePlaintiff as will 
maintain an Action on the Cale; fo2 Jnjury is in relation to ſome 
Right a Man has, except it be where a Ban is hinder'd from trying 
whether he has a Right o2 not, as was the Caſe of Turner verſus Ster- 
ling; and the Caſe of Forge and Hoskins was upon ſolemn Debate, 
and it was compared to the Caſe of Ceſtuy que uſe, who could not 
maintain Cale againſt Feoffa fo2 not erecuting Poſſeſſion. How- 
eber, let that Caſe be how it will, it does not oppoſe the Caſe of Ster- 
ling; fo2 there was an old Remedy in Chancery to compel the Loꝛd 
to hold his Court, in that Caſe, and in the other, there was no Ban- 
ner of Remedy but an Action upon the Caſe. 


That the Ju.  Dbjetion. The Party here ſhews he has a Right, and the Jurp 


ry are not find it upon their Daths. 
Judges whe- 


Judges whe- © Anſwer. His own Allegation does not give him a Right, and the 
Right, but che JUTP ate not Judges whether he has Right o2 not; fo2 it is a Matter 
Parliament. folelp inquirable and determinable in Parliament by their Committe 

of Clefion, whether their Members be choſe as they ought to be, 


and 


L 
| 
k 
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and what is that but to determine the Right of Aoting? And there 
is no Doubt but they have Conuſance of that Matter. 


Dbjetion. The Determination of the Right in Parliament does 
not avail the Party injured of his Uote, no2 repair him in Da- 
mages. 

Anſwer. At leaff you come to ſoon fo? this Action, befo2e it be de- 
termined in Parliament whether you have a Right; and inda d, if it 
may be called a Right, it is ſo dubious and incertain a Right, that 
it is extream hard to ſay, till it be determined, that a Man may be 
injured in it ſo as to bear an Action; and the Plaintiff has a p2oper 
Remedy, if he has a Right, by Application to Parliament; and when 
the Matter is there determined, he may then bing his Afion foz his 


Damages; fo2 J agre, it would be hard to ſuppoſe an Injurp with- 


out a Means fo2 a Reparation in Damages. 

There be but few Caſes in our Books- to this Purpoſe, but the 
Caſe in Hob. 318. comes up to the Reaſon of it: It a Church be- 
comes litigious, ſo that there are two Perſons in Conteſt about if, 
the ©dinary's ſafe May is to aſcertain the Title by a jure Patrona- 
tus: Tf after, he admits the wrong Perſon, contrary to the Jnqueſt 
of the Jure Patronatus, and the rightful Patron recovers in a Quare 
impedit, he ſhall after have Cale againſt the Dwinary, but not befoze 
the Right is determined in a kozmer Axion. So here pou ſhould al⸗ 
certain your Right in a pꝛoper Map, and then bang your Action: 


And there is great Reaſon fo? this, fo2 the Right may be determined 


quite contrary by Parliament ; and if we give Damages and Judg- 
ment againff the Defendant, and after the Batter comes befoze the 


Parliament, who determine againſt the Plaintiff, what Remedy has 
the Defendant ? This is a monſtrous. Milchiek, only to be pꝛevented 


by ſtaying till the Matter be determined in Parliament. 


This Action 
ought not to 
be till the 
Parliament 
has deter- 
mined his 


Right. 


Beſides, as it appears on the Declaration, there is not ſufficient 


Damages to maintain it; fo2 every Jnjury, to maintain an Action, 


muſt have a real pꝛeſent Damage, oz a Poſſibility of a future one: 
As where one has a Market and Toll, and another is coming with 


Gwds to the Market, fo2 which, if old, Toll would be due, and a 


third Perſon hinders him from coming to the Market; Aﬀion lies fo? 
Low of the Market, becauſe of the Poſſibility of Damages. 
Another Fault in the Declaration is, That he does not particularly 
tell how the Defendant obſfrued him, as that he ſhut him out; an 
tho' it be after Uerdif, yet the Declaration muſt be ſo certain as to 
be ſubſtantial : Fo? if Action be bzought by him in Reverſion, fo? re- 
fuſing to let him come upon the G2ound to ſee aſt, and he only ſays 
he obſtruted him, and does not ſhew how, Uervit will not help it. _ 


Objetion. It is Penitus recuſavit. | 

Anſwer. Indeed if it were a Thing that lies in Demand, as a 
Rent-ſeck, there Demand and ſaping Recuſavit is enough; but here 
he ſays, He refuſed his Vote. TUhat then? If he gave it, it is ne- 
ver theleſs a Uote fo2 the ** it, and if there were Rom 


to 


Poſſibility of 


Damages. 


Shews not 
how the De- 
fendant ob- 

ſtcucted him, 
and not hel- 


EX 


Alſo, it is 2 
Vote if he 
gave it. 
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The Plain- 

rift's Right 
has no Profit 
i nit, fc. *© 


That an 
Action may 
lie where 
the Party has 
no other 


Remedy. 


Ch. J. pro 


Quer. 


That the 
Action is 
well main- 
tainable. 


fo conttovert it, it would have been looked upon as much a Uote as 
if it had not been refuſed. 3 
Then this Right of Uoting has no Profit in it, and it is as 
criminal to take Boney fo? it as to ſell a P2eſentation, as far as J 
can ſee, pet there was no Damages in Quare impedit at Common 
Law; therefoze why here, and if ſo, no Action ought to be. 
The Multiplicity of Actions, which Law will never ſuffer but up - 
on Failure of other Remedy, and that is the Reaſon of the Caſe of 
the Common TWatering-place in Southwark, becauſe there was no 
other Remedy, but if an JndiXment would have lain, no Action would 


have been maintained there; but here is another Remedy; and he 


agred, the Caſe of Hemming and Finch, that Action will ite fo? rc- 
fuſing a Fra man his Uote.in choſing a Yayo, but there the Party 
has no other Remedy: Beſides, this would be a great Oiſcourage- 
ment to ſober diſcra't Men to meddle wich theſe Dfiices, and the 
Difficulty of Eleffons, and Right of Uoting, in ſome Coppozations 
is very great. So being an Action of the firſt Impzeſſion, attended 
with many Jnconveniencies, and the Right determinable elſewhere, 
Jam againſt the Plaintiff; but after Right determined in Parlia- 
ment, fo2 the Trouble and Charge the Party is at in pzoſecuting h 8 


Holt, Ch. J. The Caſe is truly open d and ſtated, and the only 
Queſtion is, Whether o2 not, if a Burgeſs of a Bozough, that has 
an undoubted Right to give his Uote fo2 the chooſing a Burgeſs of 
Parliament fo2 that Bozough, is refuſed and obſtruſted from giving 
his Uote; whether, J ſay, he has any Remedy in the King's Courts 
fo2 this Wrong againſt the wong Doer ? mY 

All my Bꝛothers agree, That he has no Remedy; but they differ 


in their Reaſons. J can't agree with them, fo2 J think the Action 


well maintainable ; and firſt, J ſhall conſider the Reaſons given by my 


| Brothers. The firſt Reaſon given by my Bzother Gould is, That 


Method of 
maintaining 
his Opinion. 


this Dfficer is a Judge of the Batter, and therefoze no Ackion lies 
againſt him; but Bꝛother Powis does not wholly concur with him in 
that, he ſays, Þe is only quaſi a Judge: But Bother Powell though: 
Iy explodes that Reaſon, and ſays, He is neither a Judge, no2 any 
thing like a Judge. And certainly he is in the Right of it, fo2 he is 
nothing like a Judge; fo2 what has he to do as Judge? The Sheriff 


receives the CUrit, and is commanded to execute it, and thereupon 


he makes a Pꝛecept to the Dfficer of the Boꝛough by Uertue of the 

CUrit; and what has he to do, but to call the Town together, and 

give them Notice to come and make their Election, and then to re- 

ccive their Aotes and caſt them up, and return him choſe that has the 

Majozity? And all this is purely miniſterial. 

5 But the Pethod that J ſhall obſerve in maintaining my Opinion 
IJ 


1. To ſhew that the Plaintiff has a Right and j21ivilege to give 
his Uote, 


2. That 


* 
* 
1 


r 


Taxes given: But becauſe the vaſt Number of which the Commu⸗ 


Knight of the Shire ; and that Statute recites the Milchiek thereak, 
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2. Chat in neceſſary legal Conſequence of this Right, i be be þin- 
Ded 02 obſtrufed in the Exerciſe oꝛ Enjoyment of it, the Law gfves 


him an Afton. 


3. That this is the pzoper Acton the Law gives him to vindicate 
his Right, and recover Damages fo2 the Jmury done. 


'J did not think it difficult to pꝛove, that he has a Right; but it 4s to che 
miay be necelſary to ſhew, that he has a Right veſted in him to main Reh. 

It is not doubted but that the Commons of England have a con- And Proper 
ſiderable Pꝛoperty in the Eſtates of the Land; and that fo! that Rea- J. C f r 
ſon they have a great Part of the Legiſlative Authoztity, without 


ö land. 
whoſe Conſent no new Law can be made, old Ones abꝛogated, oz FE 


% 


nity is made, renders it impꝛacticable fo2 them all to erert this Right; 
therefoze, by the Conſtitution of the Land, they are to ſend particular 
Members choſen by and from themſelves to Parliament, who when 
they are choſe, they have the full Power and Authozity of thoſe that 
ſent them; that is, Knights fox Shires, Citizens foz Cities, and 
Burgeſſes fo2Bozoughs : Theſe are the ther Soꝛts of Perſons qua: 
lifted to have this great Truft repoſed in them. 


Firſt ; as to Knights of 'Shires, the Eleftion of them belongs to as © che 


the Freeholvers of the County; and this is an oziginal'Right veſted Ei" of 


in them, and inſeparably incident to their Freehold, and a Freeholder Shin. ow 


cant be depzived of this Right no more than of his Freehold : And be. 
foze the Statute of - - H. 6. c. 7. any Ban that had a Freehold of ever 


ſo [mall a Ualue, had a Power to give his Uote at the Election of a 


and confines that Power to a Freehold of 40 s. per Annum: Pet tho' | 
it be confined to that Clalue, and inkeriour Freeholvers excluded, ill 
it remains an oꝛiginal Right tothe Freehold of thoſe that have a Right 


of Uoting,"o2 that have Freehold above 40 s. o2 of that Ualue per 


Annum. 


The Second Sott is of Citizens and Burgefſes 2 J put them toge⸗ 
ther, becauſe they both are upon the ſame Foundation; and no Dif- 
ference between them, but only that a Citizen is of greater Dignity : 
In all other Things they agree. Ws 


Now there are two Sozts of Bozoughs ; The Firff, where the Two sen, 
Eleſtoꝛs give their Uotes tn reſpett of their es 
N The Second, where they give them as Members of the Cozpoza- 
tion. 


The firſt So2t, that vote by reafon of their Burgage, do it as . Frechole- 


Freeholders of Houſes within the Bozough by Burgage-tenure of the 


Low of the Bozough, which is a very ancient Tenure, and holds 
Place in the moſt ancient Towns in England, and ſend Burgeſles to 
Parliament, and the Right of chwüng Burgeſies to Parltament is 
incident to cvery Tenant in Burgage : Vid. Litt. 162. So that it is 


D 2 Part 
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Part of their Conſtitution, whether incoꝛpozated oz not; and the Bo- 
rough in queſtion is a Bozough not incozpozated, and therefoze this 
Right is upon account of their Jnhabitancy, and not Part of their 
Tenure, but a Paivilege annered ts their Burgage-Lands, and is a 
real Right belonging to their Eſtate. | | 

The other Soꝛt is, when there is a Cozpozation by Charter 02 Pꝛe⸗ 
ſcription, that Cozpozation by conſequence does chooſe and ſend Bem- 
bets to Parliament ; and whereas this Right, in thoſe that hold by 
Burgage-tenure, is a real Intereſt annerev to their Eſtate and Jn- 
heritance in thoſe that do it as Freemen of a Cozpozation either 
dy Charter 02 Pꝛeſcription, it is a perſonal Paivilege, the Inheri⸗ 
tance whereof they have by their Charter oꝛ Pꝛeſcription in ſuch man- 
ner as the Charter 02 Pꝛeſcription direts ; which Right and Inheri⸗ 


' tance is lodged in point of Right in the whole Body Politick, tho 


Corporation 
begun within 
Time of Me- 
mory. 


Privile ** 
point n- 
tereſt. 


till the Right and Jntereſt is in the whole Cozpozation : J do ſay, 


Body Politick, tho' the Exerciſe be in a particular Fzumber ; fo2 if 
we but conſider the Batter ſeriouſly, it is they whoſe Perſons, Eſtates 


Who ought. 
ro have Right 
of Votes. 


| Wages paid 
to Parlia- 


the Exerciſe and Poſſeſſion be in part.cular Members purſuant to the 
ſpecial Direftions and Limitations of the Charter, o; Uſage of the 


It the Coppozation be begun within time of Bemozy, it muſt be by 
Gzant, and he quoted the Caſe of the Town of Dungannon in Ire- 
land, 12 Rep. 120. Hob. 15. The Town was incozpozated by the Name 
of Provoſt, Free-Burgeſſes and Commonalty, &*c. Et ulterius, that the 
ſaid Pꝛovoſt and Free-Burgeſles ſhould chooſe Parliament⸗Men; and 
held on Debate, that the laſt Clauſe veſted the ſaid Pꝛiwilege in 


point of Intereſt in the Cozpozation, but confin'd the Exerciſe to the 
Pꝛovoſt and Burgeſſes: So let the Exerciſe be accowding to the 


Charter oꝛ Peeſcription, either in ſome particular Members oꝛ in all, 
this is a diſtind and particular Right veſted in every Member of the 


and Liberties, are put in the Power of the choſen Member, that 
ought to have the Right of votmg foz, and chooſing ſuch Member, 
veſted in them; : and it's not quatenus they are a Cozpozation that 
they can give this Power to bind their Pꝛoperty, but it's as they are 


particular, pzivate, natural Perſons : As in London, the Body Poli- 
tick do not pꝛetend to the Right, but it's in all the natural Mem⸗ 
bers that compoſe the Coꝛpozation, tho' exerciſed by a ſele# Mum 


ber; and ſure the Framen of England have t conſiderable an Eſtate 
Han Right, to have it only lodged in a Body Politick; and when 
arliament-Wen were paid Mages, it was paid not by the Cozpoza: 


tion, but by the whole Community: 46 Ed. 3. Memb. 4. upon the 


Back, there is a TUrit direfed to the Mapoz and Aldermen of N. 
commanding them to raiſe from the Community of the whole Town; 
and Abundance. of other Writs there are in like manner fo? raftſing 


the Salary of Parliament⸗Men of the whole Community, and not of 


Who are re. 


preſented. 


the Coppoxation : Mhich ſufficiently ſhew, that the Cozpozation only 
is not repꝛeſented, but alſo all the whole Community, fo2 none ought 
to contribute but who is remelented. 


' It 


* 
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i 
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' loſe his Remedy, and by conſequence his Right. 
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thereof, and that in ſo doing he did well o2 ill: None will ſay he has 


53 

It is no new Thing, but agreable with Reaſon and Rule of Law, 4 Franchiſ: 
fo2 a Franchile to be of an Inheritance in a Body Politick ; and the faber cence 
Enjoyment and Benefit of it to enure to the Town in their pzivate in » Body 
and natural Capacity; and this is a Caſe of conſtant Experience: Polieick. 
Vid. 1 Saund. 343. Preſcription in the Burgeſſes of Darby fo2 Com- 
mon fo2 their Cattle, levant and couchant; ſo if it be a Burgeſs, he 
has a diſtin Pꝛoperty and Right as fuch; if a Framan, he votes 
in his natural Capacity, and his Perſon, Eſtate and Liberty, are 
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bound by it, therekoꝛe he has a Right in it. 


JT wonder to hear it ſaid, That it is ſo ſmall a Right, as an In- 'Tis no (a1! 
jury offered to it ſhould be unpuniſhable, ty the Rule of De minimis ＋ * — 
non curat Lex. Js this a little Thing to have the Puvilege of of eng 2 
giving my Qote in the Election of a Perſon, in whole Power my Vote, and 
Life, Eſtate and Liberty lie, obſtrued ? Vid. the Stat. of 33 & 34 J dien nes to 
H. 8. & 25 Car. 2. cap. 5. concerning Cheſter the one, and the other maiarain it. 
concerning Durham; and note the Mods | Privileges | and [ Liber- 
ties] in them: New it's plain, that the Mant of this Puvilege 
docs occaſion Damages, and the having it does pꝛevent it; ſo it's a 
great Puvilege to vote fo2 a Parliament⸗Man, and ſure every one 
that has that great JIzivilege has a Right in it; and if ſo, of necefſ: 
ary — he has an Action to vindicate and maintain that 
Bight. 


2. It is a vain Ching to imagine, there ſhould be Night without rin wichone 


2 Remedy; Want of Right, and Want of Remedy, are Termini con- Precedene to 


vertibiles: Vid. 6 Co. Brediman's Caſe, 58. Man buys the Jnheri- when Ke 
tance of an Advowſon, and upon che next Avoidance there is an Uſur- medy. 
pation; and no Quare Impedit within fir Months, he has loft his 

Right, becauſe he has loſt his Remedy: Foz ſuppoſe upon the next 
Avoidance he ſhould pzeſent by Uſurpation, and die ſeiſed, his Peir 

could not be remitted ; ſo it's without Pꝛecedent to have Right with- 

out Remedy: One inderd may have both Right and Kemedy, and 


' Would it not look ſtrange to any Man that has heard of our Con- i would 
ſtitution, that the Commons of England ſhould have a Share in the ſock fr 


* look ftrange. 
Legiſlature by Members eligible by themſelves ; and that it chould 


lie in the Power of a Sheriff, oz other Officer, to depzive any of 


them of ſo tranſcendent a Right, and he to be without Remedy by the 


Law of England? 


Taking it then that the Plaintiff has a Right, it s moſt apparent Tie P'ainiff 

on the Recow, that this Dfficer did exclude him from the Enjoyment 4 Fm. 
ought ro have 

done well, then he has done the Plaintiff w2ong fn ſo barring him of Remedy. 
his Right; and it's not at all material whether the Candidate, that 
he would have voted foz, were choſen oz likely to be, fo2 the Plain- 
tiff had a Right to vote, and being hindzed of that, he has Trong , ,, 3 
done him, fo2 which he ought to have Remedy. Ik an At of Parlta- :c:.:;; 1 


03 
ment be made fo2 the Benefit of any Perſon, and he is hind2ed by chat: muſt be 


another of that Benefit, of neceſſary conſequence of Law he ſhall have , e , 
an Afion, 12 Rep. 100. 2 Inſt 118. and the Current of all the Boks /# 


are 


may be of an 
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Vent 34,49. 
1 r. 142. 


Cr 535. 


Injury im- 


bance of 
Right, GG. 
Vid. Hob. 43. 


Vid. Dy. 26. 


are ſo; how comes an Ation of Sandalum Magnatum? The Statute 
gives none, it was made fo2 publick Peace; but being fo2 the Bene- 
fit of great Men, of conſequence an Action lay fo2 them, and that is 
the Reaſon whp a Writ of Erro? lies not into the Crchequer-Cham- 
ber of Action of Scandal' Magnatum, becauſe it's not any of the Cau- 
ſcs mentioned, but an Action founded upon the Statute. Now if this 
be ſo, in caſe of an Ac of Parliament, why all not Common Law 
beſo tao? Fo2 ſure the Common Law is as fo2cible as any Ac of ]ar- 
liament: And the Common Law is, That a Fra holder ſhall vote in ch@- 
ſing Knights, &c. And if they have a Right by Law ſo to do, ſhall 
not that Law give him an Action againſt him that bars him of that 
Right? And by the Statute of W. 1. cap. 21. all Elections ought 
to be free; the Wozds are general, [all EleQions: | Mow then when 
this AX, which ind&d is but an Inkoꝛcemeut of the Common Law, 
takes this Matter to be of ſo great Conſequence as to declare it, and 
give a new Authozity and Sandtion to it; ſure it is a very bold Stroke 
to ſay, that when a Man zs hindzed in his EleHon, he had no Re. 
medy; and it can't be leſs than a Utolation, and an Oppoſition to 
that Statute, to ſay, that he has no Remedy, atter that the Statute 
has ſo manifeſtly interpoſed in it. 


3. That this is his Remedy: Pp Bother Gould ſays, and all 
my Bꝛothers agre with him, That he has no Hurt done him; but 
J did think it impoſible there ſhould be an Injury without Damage: 
Injury in its Nature impozts Damage, though it coſt not the 
injured. a Farthing ; fox Damages does not conſiſt in Things pecu- 
niary, but in Diſturbance of his Right: If Mozds be ſpoken of a 
Man, whoſe Reputation is ſo very intire that no Body believes the 


So for Words. Loꝛds, ſo that he loſes nothing by them; pet becauſe it is an Jnjurp 


So for Indig- 
nity offered, 


Fo for inva- 
ding a Fian- 


Where Mul- 
riMicity of 

Injuries cau- 
ſes Multiph- 


W-e-e only 
Puniſhmene 
by Ind+&. 


to a Pan to be ill ſpoken of, he ſhall recover Damages. Suppole 
one. gives another a Cuff on the Ear, þut does not hurt him, yet fo2 
the Judignity offered his 13cerſon, Action lies: So if another rides in 
a Path-way in my Land, J ſhall have an action, becauſe it's an Inva⸗ 
ſton of my Pꝛoperty, and Injury to my Right; here the Wrong being 
not Vi & Armis, ſo as to maintain Treſpaſs generally, and the Law 
in that Caſe gives this Remedy: It a Man has Return and Erecu- 
tion of Uirits, and another enters, and erecutes a TUrit within his 
Franchiſe, he ſhall have an Action upon his Caſe fo2 the Invaſion upon 
the Right a pari here, fo2 the Party had Right, and the Defendant 
diſturbed him in the Enjoyment of it. 


Dbjefion. But here will be a Bulriplication of Actions. 

Reſp. So there ought ; fo2 if one will multiply Injuries, it's fit 
the Actions fo2 the ſame ſhould be multiplied : As if in this Caſe the 
Defendant had taken upon himſelf to refuſe 40 Uotes, why ſhould he 
not be liable to as many Aﬀions ? Foz if he had beat 40 Yen, every 
of them would have an Action againſt him, fo2 every Man's Damage 
is diſtin> from the others. It many Men are injured by one particu⸗ 
lar Act, there the wong Doer ſhall be puniſhed by way of Jndi#ment, 
becauſe Actions ſhall not be multiplied; but if there be but one Ban of- 

e kended 
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_w =iſhop a Dilturber, he is barr'd of the Benefit of the Statute : 
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tended bs that t Act, oꝛ in a moze ſpecial Manner than others, 
he (111 have his Action; and if he injure a third Perſon by another par 
ticular Ac, he ſhall have his Action, & lic in infinitum. Tf there be a 
Common, and One hundꝛed Commoners thercof, and one Perſon digs 
a Mit there, koꝛ that one Pit, every one of the Pund2ed ſhall have his 
Aton, becauſe of their ſeveral Rights; but if a Pit were dug in a 
D:inijway, then it were a common publick Nuſance, and that ts the 
true Reaſon of Williams's Caſe : And of the Caſe of Turner v. Ster- 


ling, there he was not elefed ; fo2 it could not appear who had the Ba- 


jouty, he o2 his Competitoꝛ; there he could not give his Loſs of Place 
in Evidence fo2 Damage, becauſe he was not eleſted: But the Cauſe 
of Complaint was, That it being difficult on the Uiew to guels who 
was choſe, he had a Right to demand a Poll, and the Dental of that 
was an Jnjury to his Right, fo2 which Aﬀton was held maintainable. 
And he quoted Bowman's Caſe, 2 Roll. Man makes a Leaſe, the Law 


gives him Leave when he thinks fit to come and [x if there be Maſte; 


he comes to (, and Lefſ hinders him: Jt did not appear what the 
Damage was, 02 that any TUafte was committed; yet he ſhall have 
his Aﬀton, becauſe he had a Right in the Enjoyment whereof be was 


| dikurded. 


My Bꝛothers ſay, Oh! alas, here is a Remedy in n Partiament{? we 
muſt be very tender, fo2 the Matter is nice, and the Parliament may 
judge this a different Way. 

Anſwer. As this Caſe is, they can't go to Parliament ; fot it's 
agr:ed, That thoſe againſt whom he would have voted were cleft, 
and his Gꝛevance here is, that he is not repꝛeſented; fo2 if a Ban 
be not allowed his Uote, he is not rep2eſented ; if he be allowed his 


Alen ſor 
digging a Pit 
in a Common. 


Ait, If in the 
Highway. 


AQtion for 
denying a 
Poll. 


For hindring 


Leſſor tu ſee:if 


any Waſte be. 


As this Caſe 
is, they can't 
go to Parlia- 
ment for Re- 


medy. 


Qote, and the Bajozity be againſt him, his Uote is included in the 


Majoꝛity; and the Encouraging of Remedies fo2 Jnjuries, is the moſt 
effeckual Way to make theſe Officers honeſt and obſervant of the Con- 


fitutions of their Cities and Boꝛoughs, and they' would decline uch 


P2atices as we daily ſw them guilty of. 


Objettion, But it relates to Parliament: : What then? It is a 
Matter that wholly depends on Charter oꝛ Pꝛeſcription, and they ſute 
are Things of which the Queen's Courts have Conuſance, and to 


judge of them, is not to enlarge their Jurisdiction; and if this be 


Matter within our Jurisdixton, we are upon our Oaths bound to 
maintain it, moꝛc eſpecially when they can't go to Parliament: And 
if a Freeman of a Bozough ad applied to the Honſe of Commons. 
fo2 that he was denied his Uote, they would have lent bim to take his 
Courſe at Law, 

As to the Authozity of my Lom Hobart, 318. ft's true, my Low 
Hobart is of that Opinion, and it's a very fine one ; but how it would 
hold on Ocbate, may be doubtful : There was indald no Damage in 
a Quare [mpedit at Common Law, but the Statute gives it againſt 
the Diſturber; and if the Plaintiff in a Quare Impedit does not make 


Put 


What if it re 


lares to P ar- 
lament. 


Quar. Ipo dil. 
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No Recourſe 
to Parlia- 
ment 

As to the 
Object That 
ſuch an 
Action was 


never brought 
before. 


Diſparace. 
ment of 


Ward. 


TheLawcon- 
ſiſts not in 
1 In- 
ances, but 
in the Reaſon 
that rules 
chem. 


The Election 
comes not in 
Debate. 


Err' brought, 
and judgment 
reverſed by 
the Lords. 
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But let that be how it will, it's not like this; becauſe as this Cale 

is, they can have no Recourſe to Parliament to aſcertain the Right. 
As to the Saying of Littleton, That luch an Ackion was never 

bought, therefoze it lies not: It is true, Non uſer is a god Argu- 


ment where it's ſuppoꝛted with Reaſon, otherwiſe not; this Saying. 


was upon the Statute of Merton, cap. 7. The Statute lays, That it 
Loꝛd by Knight-Service married the Heir under Fourt@n, where he 


was diſparaged, ſi Parentes Conquerantur, the Queſtion was, That 
was meant hy Conquerantur, whether it muſt be a Complaint in 


a judicial Manner? And it was agr#d, That Conquerantur was 


the ſame as if he had Cauſe of Complaint ; and that as a moze ſe- 


vere Conſtrufion againſt the Low, that if he ſhould be ſo unjuſt as 
to diſparage his Ward, that he ſhould loſe him, and that in conſe- 
quence muſt have been by Entry upon the Lozd ; and it they were di⸗ 
ſturbed, they ſhould have had an Ejexment of (Tard, becauſe the Law 
gave them the Cuſtody : So in that Cale the Argument is grounded 
on Reaſon, from the very Mozds of the Statute, and the conſtant 
Conſtrution thereupon : And to carry it generally farther, and to ex⸗ 
tend it to all new Caſes, would deſtroy many late Authoatties, as the 
Caſe of Hunt and Bowman, 16 Jac. fo! hindꝛing Leſſo2 to ſ& if Taſte 


were committed, which was the firſt of the Kind, as was allo the Caſe 
ok Turner and Sterling. | 


et us conſider wherein the Law conſiſts ; not in particular Jn: 
ſtances, but in the Reaſon that rules them, Ubi eadem Ratio, ibi 
idem jus: And if where one is injured in one Sozt of Right he has 


a good Aﬀion, why ſhall he not have it in another? D2 hot does this 


differ from other Caſes ? Foꝛ though the Houſe of Commons have 
Right to determine Elections, yet they can't judge of the Charter 


oꝛiginally, but ſecondarily, o2 as incident to the Determination of 


the Eledion; and therefoze where an Eleition does not come in De⸗ 
bate, as it does not in this Cale, they have nothing to do: And we 
are to exert and vindicate the Quen's Jurisdition, and not to be 
frighten'd becauſe it may come in queſtion in Parliament; and J 
know nothing to Hinder us from judging ok Matters depending on 
Charter 02 Pzeſcription : Moſſe and Stow's Caſe, 23 Car. 2. 1 Vent. 
190, 238. was the firſt of the Kind; Jo. 93. Palmer 350. Aﬀion fo? 
malitious indifing fo2 Treaſon, and he quoted a Caſe of Bodily aud 
Lawne, 15 Car. 2. in the Low Bridgman's time; fo? there Action was 


held maintainable fo2 a Man againſt ſome that had made a Riding fo? 


him and his Wife, the TUife it ſms being uſed to Henpeck her Þus:- | 


band: And he conc uded fo2 the Plaintiff. 


Note, A COrit of Erro2 was bzought of this Judgment befoze the 
Lozds, and the Judgment reverſed. 


Sutton, 


„ OE cn 


Term. S. Mich. 2 Annz, in B. R. 57 


Sutton, Marſhal of the Court. 


HE having not attended fo2 two Terms, and a new Marſhal being Tha « Lecce 

- pzeſented to Court to be ſwoꝛn in, he pzoduced a Leaſe from the 21 
Patente's of the Office, fo2 a certain Number of Pears determinable cn blen 
on his Death: And held per Cur', That albeit a Leaſe fo2 Pears ab- Lee, Dram 
ſolutely of this Office was void, pet a Leaſe of it fo2 Pears deter- 24 
minable upon Life of LeſW is god; fo2 the Danger of the Office: - - 0-988 
going to Executozs 02 Adminiſtratozs is avotded, and that is the role 885 


Reaſon why the Dice is not abſolutely grantable fo2 Pears, 


Note, Here the Court ſaid, They would ſwear this Man in, with: New Marthal 
out meddling with the Poſſeſſion, but leave that to the Determination corn upon 


of the Law in the ozdinary Courfe : And he twk his Oath upon his 
8. | | 


- Queen verſus George. 


T was agred, That the Clauſe in the Statute of 4 & 5 W. S M. Cen- found 
againft deftroying the Game, (That if any Hare, Rabbet, &. be „ 
found upon a Perſon not qualified, he ſhall be convicted) it wag a; Proof made. 
grad, J ſay, That [be found upon], ſhall be underfiad [ Proof 
__ that it was found upon him, otherwiſe there could be no Con- 
vin. , 


Memorandum; Jt was ſaid by Serjeant Powis in Chancery, That Biſhop's Leaſt 
if a Biſhop make a Leaſe fo 2« Pears, and Lei creates a Truſt removed, ub. 


thereupon, and after the Biſhop dies, and his Succeſſoz, ſuppoſe fo2 Panne 

. a Fine, renews the Leaſe, though not compellable to do it ; and tho' hath 

i fl therebe no Truſt of the ſecond Leaſe, yet Equity ſhall ſubjet it to the 

E kommer Truſt. e 
VVV Leſauld verſus Dyer. 

Note. IYEr Cur, & omnes Clericos; The Meaning of the Rule, that Ante 1 
1 8 after a Cauſe has flept four Terms, after Jſlue joined, Concerning a 

; there muſt be a Term's Notice of Trial, is, that there ſhould be ſome Tem. Ns. 


atual Pꝛoca ding within the four Terms; fo2 a Pꝛoceeding aftually * 
ut of the four Terms, though by Acceptation of Law it may be = ſlepr 4 
© + Within the four Terms, is not enough: As if Ven' fac' be taken out 

| in the Uacation after the fourth Term teſted, as it muſt be in Term, 
| fo that in Conſideration of Law it's of that Term; yet becauſe in 
Faackit was after, it's no ſuch Pꝛoceeding as to bꝛing the Party out of 
the Neceſſity of giving a Term's Notice. Ta i" N 


K 
N, F 


And 


_ * * . 
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What ſhallbe And here Gould, Juſt. cited the Caſe of Cow and Hare, Paſch. 10 
ſzid ſuincieo” W. 3. that if the Cauſes had any Agitation within the four Terms, 
che Cauſ. AS ſtriking a Jury, 02 any Motion in the Caſe, it would be ſufficient 
Notice. Pꝛoteeding: And per omnes Clericos, Notice any time, ſedente Cur', 


within the laſt Day of the laſt of four Terms, is ſufficient, fo2 that 


ſhews the Matter has not ſlept four whole Terms, and the Term of 


Term of Which the Iſſue is joined is to be taken ercluſively ; fox the Rule is, 

which Ifſve is that Pꝛoceeding be within four Terms after Jſlue joined: So that if 

join'd, i» er. Tue be joined in Trinity- Term, and any Pꝛoteeding o2 Notice befoze 

| the End of next Trinity-Term, it will be enough. And here it ap- 

z fe in Pears by the Jndozſement on the Back of the Ven fac, that it was 

Vacation. taken out in Aacation, and fo Mant of Compliance with the Rule, 
the Uerdict was ſet aſide. | 


Queen verſus Hoskin. 


Servant to CEtvant was indicked fo2 a Treſpaſs committed by him by the Com 


7. 8. 4 good mand of his Baſter, by the Name of A. B. Servant to J. S. and 
Addition. Exception was taken that there was no Addition, Servant being not 
good : But per Holt, Servant WH S. is a good Addition, and as 
certain as [Gentleman ;]. and he (aid, There could be no other Ex- 


ception to the Caption the ſame Term it comes in, and no moze was 


done. | 


Claxton verſus Baſty. 


pe Statute of Compoſition of Two Thirds was pleaded in 
on 1 Bat, and-averr'd, that the Detendant had abſconded at ſuch 
a Time befoze the Statute; but not ſaid, that he Had abſconded, 
-02 was fn Japl at the Time mentioned in the Statute : And the Ex- 
Leption taken was, that fo2 ought appeared in this Plea, the Defen- 


dant was ſolvent at the Time of the Statute, and therefoze not capa- 


ble of the Benefit thereof. But per Cur', This being a Bar, ſhall 
be good to a common Jntent ; and if the Defendant became ſolvent 


after the Failure, it ought to come of the Plaintiff's Side by Repli- 


—_ — CERT | 
If che Wri- © 2. Exception, That the Defendant pleaded the Compoſition as a 


N Mriting under Pand and Seal, Ideo a Deed, and by conſequence ta 


with aProf.rr. DE P2OVUCED With a Protert : But per Cur, he only pleads it ſign'd 
and ſealed, but not to have been delivered as a Deed muſt have been; 
4 Statute does not require Delivery, Ideo no Meceſſity of a 
rorert. | 

% S.. It's pleaded to have been made the 12th of February after the 
Statute, lo it may have included Debts becoming due after the Sta⸗ 
tute. But per Cur, it ſhall only be a Compoſition fo2 the Debts 
Underſtood by the Statute, at leaſt as to the Non-ſubſcribers, though 

it may be otherwiſe to Subſcribers, And Jud. Niſi pro Defendant. 


Lord 


8 1 r e e 
. > If 
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Lord Mohun's Caſe. 


Harles Gerrard, Son to the Low Brandon Gerrard, was attain- 

ted of High-Treaſon in the Second Pear of King James 2. fo? 
Treaſon committed againſt King Charles 2. and obtained his Par- 
don, and Leave to reverſe his Attainder ; and accozdingly he bought 
a Crit of Crro?, and aſſign'd Etro, which the then Attoznep Gene- 
ral confeſs'd, and obtatn.d a Rule upon his own Motion fo2 Rever- 


_ ſal of the Attainder ; but the Reco2d of the Reverſal was never made 


up. The Lowd Brandon Gerrard dies, and Charles Gerrard ſuccads 
him in Honour and Eſtate, and (ate many Pears in the Houſe of 


Lo2ds, and befoꝛe the Death of his Father, after the Kevcrſal in the 


Douſc of Commons, as a Perſon duly qualified, he was after by 
King William made Low Macclesfield, and by his till veviled his 
Eſtate to my Lom Mohun, and made him his Executo2, though he 
had ſcveral Daughters that were Heirs at Law. Upon this the 
Daughters finding that there was no Roll of the Reverſal of the 
Attainder, ſuggeſt that Matter by Petition to the Quan, and im- 
ploze her Gzace, The Quan refers the Batter to the Examination 
of the Attozney General and Sollicitoz : Whereupon M2. Sollicitoz, 
in Trinity-Term befo2e, moved fo2 a Rule fo? ſtaying of all Things as 


they were *till the Court were further moved, and had luch a Rule : 
Add now it was moved fo2 my Loꝛd Mohun, That he might make up 


the Recozd ; and it appearing upon Examination that there was no 
CUrit of Erro2, 02 Aſſignment of Erro?, that his Councel would own 
02 pꝛoduce; the Court unanimouſly declared, Tbat the firf Kule 
was a very reaſonable good Rule, and chid ſome of the Councel that 
called it an Extraodinary One: They ſaid, They would ever make 


ſuch a Rule upon the like Occaſion ; and that it is frequentiy done 


betwaln Party and Party, that if there be a Rule fo2 a Judgment, 


and it not enter d fo2 many Years, if the Court be inkoꝛmed of it, 


C. Lord C *. 
ard attainted 
in Kan 2ds 
time of High. 
Freak-n com- 
mitted in K. 


Ch. 24's time. 


Err' brought, 
and Rule to 
reverſe the 
Attainder, 
but Record 
never made 


up. 


C. Gerrard hie 
Succeſſor de- 
viſes the E- 
Nate to Lord 
Mobi, in Pre- 
judice of his 
Heirs. 


H-irs petition 
the Q'sGrace, 
there being 
no Rollofthe 
Reverial. | 
Ld. M. moves 
to make u 
the Record. 


When Court 
will got let a 


Judgment 


they will not let them enter it till the Matter be examined, rer 2 -gleQed 
came not to be entred befo2e. 4; after a Rul- 


>. They ſaid, they would ſupply the Neglet o2 Defett of their Ol ; 
cer, that Subjets ſhould not ſuffer by it, and therekoꝛe would give 


Leave to make up the Roll now. 

3. That they could not make up a Reco2d of a Reverſal of an At- 
tainder without a TUarrant, viz. 1ſt. A Writ of Erro: 2dly. Aſſign⸗ 
ment of Erro2: Foz the CArit of Erro?2 being bꝛought in the King's- 
Bench, viz. the ſame Court where the Attainder was, no Erroꝛ could 
be aſſigned there, but Erro2 in Fact; and it may be the Erroꝛs al⸗ 
ſigned were Erro2s in Law, and this ought to appear to ts that we 


may not omdcr a wong Recozd to be made up. 


And at another Day, perceiving the Court would not fiiffer the 
Boll to be made up without a TUrit of Erro2, they pzoducev a (Urit, 


which was of a Judgment of Attainder fo2 Treaſon committed in 


Ning james the 24's time; whereas it ſhould have bn, as the Truth 
was, in King Charles the 24's time: And the Erroꝛzs aſigned were 
JT 2 | both 


to be entred. 


Sd id they 


couid nor 
make up the 
Record with- 
our a Wars 
rant, 25 Writ, 
of Errar, Or. 
Vid. Lev 3% ; 


I c 5 


Ld. M. produ- 
c:d a Wrir of 
Error of a 

T:ieafoncom- 
mitred intime 


of K. Js. 2. 
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Obj. 2gainſt 


en ring the 


Judgme 1 p- 


on this Writ 
of Error. 


The Que. 


ſtion per Cur”; 


A Doubt. 


Of ſtaying 
Proceedings 
upon Pay- 
ment of Prin- 


cipal, & . 


both in Fact, and in Law ; in Fack, that two of the Jury never ap- 
peared ; in Law, fo2 that the Ven' fac was qui tam: TUhercas it 
was in the King's Cale, and now they moved fo2 Leave to make an 


Entry. 


Attorney General contra. It appears their Writ of Erroꝛ is not 
to reverſe this Attainder, and therekoꝛe you will not now luffer them to 
enter up a Judgment of Reverſal, when it does appear the Crit 
which is the Foundation is wong, and can't be an Authozty to re- 
verſe the Attainder, fo2 it is not Ad idem. And if Judgment be en⸗ 
ter d now, it becomes your Judgment; and thcretoze port ought to 


cramine the Foundation of it, and not give Oder fo2 the Entring 


of a Judgment only to put the Matter in Bzangle. Beſides, when 
there is a Rule fo2 Judgment, and that not entered fo2 ſome Time, 
you take Care fo? the Safety of Purchaſo2zs to have it entered of 


that Time that it is really given ok. And by the At of the Civil 


Lift, this Eſtate is unaltenably fired in the Queen, and would by 
the Relation of this Entry be diveſted out of her. 


Cur'. The whole Queſtion will be, Whether we ſhall now com⸗ 


mand our Dfficer to do that which he ought to have done long before ? 
And it was ſaid, That in caſe of Common Recovery, after Death 
of Parties, the right D2ziginal not having ben filed, but found in the 


Attomey's Study, was ozdered to be entered up. And as to the 
Matter of Purchaſozs, there are in all Pꝛobability many in this 
Caſe under my Low Macclesfield, which twere hard to defeat. And 


the Doubt at laſt came to be,CWWhether they would leave my Loꝛd Mo- 


hun loſe of the Rule, to do what he could accozding to Law, oz hold 


him to particular Directions from the Court? Foz the Court ſaid, 
That if he ſhould make any Entry but what ſhould be well warrant- 


ed, the Court would puniſh the Clerk that ſhould do it, and alſo 
let it aſide. And at laſt it was ruled, That they ſhould 


make a Dzaught in Paper of the Recoꝛd that they would make up, 
and attend the Judges and Mz. Attoꝛney with it. And the CUrit of 


_ Error, ſuch as it was, was entered on the Koll (with a Valeat quan- 


tum valere poteſt per Cur”): but the. Court would not make a Rule 
in it to make-it their Judgment, but only that their Officer ſhould 
make that Entry now, which he hou!d have made when the Kule was 


pꝛonounced. 


Burridge verſus Forteſcue. 


N Debt upon a Judgment, the Court will not ſtay Pꝛoca dings 
on Motion upon Papment of Dꝛincipal, Intereſt and Coſts, as 
they will upon Debt on Bond; and in that Caſe it is an equitable 


Motion to be relieved againſt the Penalty, and therefoze whatever 


Coſts the Plaintiff has ban in any wr put to, ſhall be allowed 
him per Cur'. Vide anteca. 


Evans 


: 
& 
* 
= 
Fo 
| 


c 


B. R. 


* 
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Evans verſus Roberts. 


TUrit of Erro2 of a Judgment upon a Bond, befoze the She: Error of 


riff and Bailiff of Briſtol, in Cur' held befoze them, Secundum ! 


Legem Mercatoriam, ſecundum Conſuetudinem Civit' pred' tempore 
cujus, &c. Eyre ercepted, 1. That there is no Curia held per 
Legem Mercatoriam befoze the Sheriff, fo2 that muſt be only held be- 


force the Yayo? of the Staple, and in Matters only concerning Sta- 


ple Tranſlations. But, per Cur, it being laid to be Secundum Con- 
ſuetudinem Civitatis, it will be well enough, like the Caſe in 1 Cr. 46. 


where a Court of Pypowders, which only is intended of Courts fo? 


Fairs and Parkets, during the Fair oz Market, and fo2 Matters 
there ariſing, is ſaid to be held at Glouceſter, ſecundum Conſuetudi- 


udgment in 
Cur” Briſtol 
upon a Judg- 
ment upon a 
Bond / Om 
Leg M rcat' C- 
Cons Civir”, 


Sec'm Cont Ci- 
vit is well 
enough. 


nem Civir pred', and Action fo2 100 l. therein, and held god, becauſe 


of Conſuetud', &c. Vid. Saund. 87. 311. fo; it being laid to be an 
ancient Court, it ſhall be intended a common tnferio2 Court, foz 


common Matters conuzable there. 2. Exception was to the TUritt, 
fo2 it was to remove Recordum Loquele que coram vobis reſidet, ann 


it appears that the Recowd removed was befo2e his Pꝛedeceſſoꝛ. And 


Court ſaid, That the TUrit being dire#ed to the Sheriff, without 
naming him, it was well enough; and ik a TUrit be direted to the 
Sheriff of B. and befoze its Return another Sheriff is choſe, he 


ought to return and exetute the TUrit, and the Oifference is when 


it is direfed to him by Mame, and when by the Name of his Offic? 


generally, and this is not like a Crit of Erroꝛ from Common-Pleas, 
fo2 that is always to the Chief Juſtice by his Name, if there bc a 


Chick Juſtice, oz to the others by Name, and therefoze muſt not 


vary. 


Note, Here the Anſwer to the TUrit of Erro2 was, That there came 


another Writ of Erro2 to them befoze that Writ, bearing the lame 


Teſte and Return, and recited the CUrit, and made a Return to it, 
and held god, and Judgment afirmy. 


Domina Regina verſus Dixon. 


T TE was indifed fo2 ſelling five Yards of Yuſlin, and affirming 
it to be wozth 48. a Yard, when in Fat it was really wozth but 


28. 6 d. a Pard, and a Certiorari bꝛought to remove it, but not 


Julgment af. 


tirm'd, ano- 
ther Wrir of 
Ercor having 


bern befors, 


and return'd. 


Falſe Affic- 
mation of 


Valuc upon 
Sale. 


ſerved till after Convixion; and tho' the Tourt had no Dpinion of 


the Indictment, yet they ſaid they did not like Certiorari's after Uer- 


dict, and that whenever one removes an Jndixment on which there 
is a Convition, the Certiorari ought to give Oay above, which was 
not done here, therefo2e it was altogether irregular, and that by this 
Certiorari they could by no Means remove the Jnditment ; koꝛ if one 
takes out a Certiorari to remove an Indidment, aud will not uſe it 
till after Convittion, oꝛ the Jury ſwo2n, he loſes the Benelit of it: 


Any 
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Treſpaſs for 
taking Skins, 


If Variance 
in the Title 
of Act of 

Par? ayails. 


The Title is 
no Part, and 
need not be 


ſ- tout 1 


How to be 


And fo? that the CUrit was quaſh'd, and a new one — to re⸗ 
move the Indiäment, and Convittion thereupon, and ozdered them 
to make it ſpecial, and give the Pꝛoſecutoꝛ Dap thereupon above. 
Vide ante, 17. 


Mills verſus Wilkins. 
Intrat Hill. 13 W. III. & ad Mich. 2 Ar”. 


fendant juſtified as an Officer by Uertue of the Statute of 1 Ja. r. 
c. 22. fo: well Tanning of Leather, ſetting fo2th the Title thereof 
variant from the Recowd, and averred, That the Skins were not 
dꝛeſſed accoꝛding to the Intent and Meaning of the Statute, without 
ſhewing any particular Octet. And two Exceptions were taken to 


the Plea : 


1. That there is no ſuch At intitled as they ſet koꝛth, and tho' it 
was unneceſſary fo2 them to ſet fozth the Title of the Ac, oz to re- 
cite it particularly, yet ſince they have taken upon themſelves to da 
it, they muſt do it truly at their Peril; fo2 by their particular Oeſcrt- 
ption of the At, they tie up their Juſtification to the Statute they 
deſcribe. Cro. Car. 232. 3 Keb. 648. 

2. That they did not ſhew wherein the Defet was, that the Court 
might judge whether it were contrary to the At oꝛ not. 


To the firſt Exception it was offered fo? Anſwer, That the Title 
is no Part of the ac, and that an Ac may be without any Title at 
all, as moſt of the ancient Ads are, and therefoze a Aariance in the 
Title is nothing; and fo2 this was quoted the Saying of my Low 
Hales in Hard. 324. and an Opinion of the whole Court in Common- 
Pleas in the Caſe of Chance verſus Adams, Hill. 7 W. 3. Ret. 868. 
1 wy upon that of Hale. Hutton, 56. Hob. 310. 11 Co. 33. 
4 Inſt. 345. 

And to the 2d it was anſwered, That the Seizure was not as an 
abſolute Foxfeiture, but ta try the Sufficiency, and it would be hard 
th = 12 Officer at his Peril in ſuch a Caſe to know and ſet kozth 
the Octet. 


Holt, Ch. J. It is true, the Title of an A# of Parliament is no 
Part of the Law oz enafting Part, no more than tie Tittic of a 
Book is Dart of the Bek; fo? the Title is not the Law, but the 
Name o2 Delcription given to it by the Bakers : Juſt as the 422e- 
ainble of a Statute is no Part thereof, but contains generally the 
Hotives 92 Jnducements thereof, and therefoze nat neccflary to ſet 
fo2th the Title o2 Pꝛeamble, but generally that at a JÞarliament Sel⸗ 
ſions held ſuch a Time, &c. enactitat fuit, tho' ſome have ban lo 
over-cautious, as not only to let koꝛth the Title of the Ac, but allo 

to 


15 Treſpaſs fo2 taking ſeveral Skins from the Plaintif, the De⸗ 


| 


mitted to Newgate. 


à Day-Rule, 


EET SOA 
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to do it in Engliſh ; but fure that is too much Caution, and che true 
Clay to ſet it out, if at all, is in Latin; and by ſetting out the Title 
ſpectally, you tie your Jufftfication to an At ſo-intitled, and if von 
can't pꝛoduce one, vou are gone: And he ſaid, the Saying of Hale V9 eo 

was ſudden, [if at all,] and notwithſtanding his great Ueneratton fo? 

his Opinion, he couly not agrak with him. And Gold agred with 

the Chief Juſtice, racente Powel, only declaring, that he had con- 

curr'd with the reſt in the Common-Pleas, ſolely upon the Opinion of 1 
Hale repozted in Hard. And upon this Exception the Plaintiff had Jucic' pro- 
Judgment. — 


Cotton verſus Martin. 


TYNESBT upon a Bond to come to an Account. The Plaintiff _— 


had be'n Pꝛiſoner in the Fleet, and having eſcaped, was taken 
up by a Warrant accoming to the late Ac of Parliament, and com- 
And an Affidavit being made that nothing was 
due, and the Plaintiff by his being in Newgate being dilabled from 


coming befoze a Judge to ſhew Cauſe of Action, and that Diſability 


coming from his own- Wrong, viz. the Eſcape, the Court aweren 
common Bail; if he had not been eſcaped, he might have got out by 


Smartle verſus Penhallow. * 
Fe Intrat Trin. 2, & M. 2 An. B. R. 


Ion a ſpecial Qervif, the Caſe was this: The Cuſtoni of the Special Ver-- Al. 1. 


] Yano? of Tregueir in Cornwal was found to be, That every gom to grant 


cuſtomary Copyhold of that Manoꝛ might be granted to thꝛee Per- « Copyhoid 
ſons, Habendum to them ſucceſſively, ſicut nominantur, & non ali- © three Ar, 
Ge. 


ter; and that on the Death ok every Tenant, the Low ſhould have 
his beſt Beaſt fo2 a Heriot : And a Surrender is found to have been 


to T. N. and his Affigns, fo2 his own Life, and the Lyves of two 


others; and the Queſtion was, Jf this Surrender were waranted by 


the Cuſtom ? i 


1. F02 the whole; that is, fo2 thee Lives. 
2. Jn cal? it be not gd fo2 thꝛee Lives, TU 
own Life? 


In the Argument of this Caſe it was agrad, That a Leia fo? Where 4 
Pears of a Manoꝛ might grant a Copyhold Eſtate in Fe, and ſo fo? OW 
Life o2 Lives, and the Gꝛant ſhall-be good againft him that has the bis ec, 
Inheritance. But it was urged, that if by making a leſs Gzant than bur not les. 
the Cuſtom warrants, the Tenure ſhould be altered, 92 any 
Damnification of the Service occaſioned, ſuch S2ant of leſſer 


Eſtate than Cuſtom warrants would be void, and a Pyejudice 2 
9 


hether it be gad koz bis 
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enſue to the Lom by this Gꝛant; fo2 now it would be an Eſtate fa; 
auter Vie, of which there might be an Occupant, and then the Low 
would have a Tenant whom he knows nothing of, and Occupancy 
may be of a Copphold, as well as Poſſeſſio Fratris. It is true, a 
Copyhold Eftate ſhall not have all the Qualities of an Eſtate at 


Common Law, as Tenancy by the Curteſy, and Dower, but theſe are 


excreſcent Jnterefts ; and tho 1 Ro. Ab. 511. Ven. & Howell's Caſe, 
be again# this, yet it ſ&ms that the Reaſon of the Pꝛejudice which 
would enſue to the Low is ſufficient to overthꝛow that, and if it can't 
be good in all, it is moe conſonant to Law to make it void fo? the 
whole, than to let it ſtand in Part, and avoid it fo2 the reſt, fo2 the 
Cuſtom is in the Nature of a Power, which muſt be ſfrifly purſued ; 
as if a Tenant fo2 Life by aSettlement has Power to make Leaſes 
foz 21 Pears, and he makes a Leaſc fo2 30, it's void even fo 2: Pears ; 


u it there can be Ottupancv, it can't be god becauſe of the Pꝛejudice 


Averment of 


Term or Life. 


” 


to the Lo; i there can't be Occupancy, it can't be made good to 
his Agnus, becauſe not purſuant to the Cuſtom, and then it can't be 
good fo? the firſt Life, becauſe leſs than the Cuſtom (which is in Na- 
ture of an Authozity) warrants. | 5 | 
gain, ſuppoſe it might be good fo2 Life of T. N. pet the Jury not 


A 
having found him alive, it ſhall not be intended; as if Tenant fo? 


Pears, og fo2 auter Vie, ding an Ejetment, he muſt aver the Term, 
02 the Life of Ceſtui que Vie, to continue; and ſo here the Jury ought 
to have found it, eſpecially when they have not concluded upon a ſpe- 
tial Point, in which Caſe the Court ſhall only conſider what the Jury 


have made a Doubt of, and all other Things chall be intended ac 


Heriot Ser- 


vice. 


ad Arg. That 
this Surren- 
der, & was 
not accordi g 
to the Cu- 


Nom. 


Sant, thercfoze no Perio 


comiag to 2 Cro. 622. & 6 Co. Goodale g Caſe. | 

Beſides, if this were conſtrued a good Gꝛant within the Cuſtom, 
the Lozd ſhould loſe his Heriot ; fo2 the Payment of that Service is 
confined to ſuch Gꝛant as is pzeciſely warranted by the Cuſtom, viz. 
a G2ant to thꝛee fo2 Lives ficut nominantur, and this is no ſuch 
ideo it would be a Pꝛejudice to the Low, 
and by Conſequence the G2ant not good, and it will not be an An- 
ſer to ſap that Hcriot Service is an accidental Service, 2 Cro. 76. 
and the n of Warceſter's Caſe in 6 Co. fo the Statute upon 
which thole Cales go, that anders the uſual Rents to be reſerved, 
takes no Notice of Heriot, becauſe it is an accidental Service; but 
here the Cuſtom ſpecially mentions a Heriot to be Part of that Ser: 
vice, and therefoze it ought to receive the ſame ConftruXion that 
thoſe Caſes would, in caſe the Statute had mentioned Heriot. 


At another Day, in Michaelmas Term, fo? it was ſpoke to firf in 
Trinity Term, Serjeant Hooper argued of the ſame Side, and ur- 
ged, That this could not be a Gzant within the Cuffom, fo2 that is 
of a Gzant to thꝛee, Habendum ſicut nominantur ſucceſſive, and the 
Gant here is only to T. N. fo2 the Life of two moze and himſelf, 


ſo it is no Gant at all to the two Ceſtui que Vie's, no? is T. N. the 
art Life mentioned, ; 


And 
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And as to the Objetion of Qui 
may grant in F by Cuſtom, he may graut fo2 thee Lives, it is 


true with ſome Diſtinltions; if a Yan has Power to grant in Fx, 


reſerving Rent, he cannot grant fo2 Life without Reſervation. 


poteſt plus poteſt-minus, if a Ban 


2. The Eſtate granted muſt not only be leſs in Judgment of Lam, 


but alſo in Ualue ; fo2 if Man has Power to let fo2 thi Lives, and 
he lets fo2 100 Pears, that indeed is leſs in Judgment of Law; but 
- becauſe not leſs in Aalue, the Gant is void. All Authonties, whe- 

ther created by-At of Parliament, of the Party, as in Settlements, 
02 by Cuſtom, as here, are ſtill but Authozties, and therefoze not to 
be varied from; and he quoted Whitlock's Caſe, and the Difference 


there, and put Caſes upon the Statute that enables Biſhops to make 


Leaſes : It a Biſhop who by the A# may make a; Leaſe faz 21 Pears, 
makes it fo 22, it's void fo; all; and if a Ban makes a Leaſe-paroi 


fo2 four Pears, it ſhall not be good fo; chꝛee upon the Statute: ot 


Frauds and Perjuries: But he inſiſted chiefly upon an Inconventency 
that would enſue in this-Caſe ; foz2 if T. N. were a Trader, and cont- 
mitted Bankrupcp, this Eſtate fo2 tha Lives would be granted to 
an Aﬀignee, and then it would be quite out of the Cuſtom ; fo2 then 
Alignee would hold it after Death of I. N. during oe other tio Lives, 
and the Lond ſhould lole his veriot. ; 


Williams contra. 1. We are upon the Conttruſtion of a Gant w 
an honeſt Purchaſer, fo2-a valuable Conſideration. 

2. This will be goov, if not to him fo2 his and two other Lives, 
at leaſt fo2 his own Life, and that will do as well fo2.us : The Sub: 


Biſhops Lea- 
les, &. 


Loſs of He- 


*#- - Thot. 


As to the 
vantiry and 
naliry of 

the — 


ſtance of the Cuſtom is to make a Gant fo2 thꝛee Lives, that is, the 


Quantity of the Eſtate ; but whether it be to one Perſon foz thꝛee 
Lives, oz to thꝛee fo2 their Lives, is only acctde * and. a Quality; 
and the Quantity, oꝛ Continuance of the Eſtate, is what is only ma⸗ 
terial; and the Meaning and Onft of the Cuſtom is to hinder any 


longer Jncumbzance upon the Land than fo2 thzee Lives, but not 


whether the Lives named, 02 others, are to enjoy it; and ſince by 
the Cuſtom it may be to thzee fo2 their Lives, a a fortiori it may be to 
thzee fo2 the Lives of thee others, fo? that is a leſs Eſtate; and that 
which we contend fo2 is leſs than that again; and if the firſt Gzant 
had been ftritly purſuant to the Letter of the Cuſtom, as found, ſure 
it can't be denied but the ſeveral Gzantees might grant each His own 
Eſtate, and the Loꝛd would be compelled to admit each Surrenderer ; 
Oꝛ might they all grant their Eſtates to one Perſon, who then would 
have the ſame Eſtate as we now contend fo2 ? And if ſo, why may not 
it be at the firſt? Foz it would be againſt all Reaſon, that the Gzant&s 
that claim under the Lo2d ſhould do it, and not the Lo himſelf : 
And he relicd upon the Caſe in 1 Roll. Abr. 511. as full in Point; 
fo2 the Reaſon given there rules this, viz. That it can be no Incon⸗ 
veniency, but rather a Convenicncy to the Lo2d ; fo? ſince there can 
be no Occupancy of a Copyhold Eſtate, it would be moꝛe advanta- 
geous to the Lozd to have ſuch a G2ant as this, than to have it to 
the thꝛee Perſons named fo? their Lives; fo2 upon the Death of the 
Tenant that takes fo2 his own Lite add two mo2e, the Eſtate would 


R come 


If ſuch Gant 
a Conveni- 
ency or I 
convenicncy 
ro the Lord, 
and if Occu- 
pancy ma be. 
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come to him again; whereas in the other Caſe, it would go to the 

next in Remainder ; and there is a known Diverſity between the Lozp 

purſuing a Cuſtom, and one ating by a bare Authozity ; the one has 

Authozity and Intereſt, and therefoze map do leſs, the other has a bare 

money 4 without any Intereſt, and fo2 that Realon can't vary from 
52. 


it : 1 In | 
If ir may be But Cuppole this Point were againft me, at leaſt it will be good to 
good ve r** T. N. fo his own Lite, foz that is leſs than fo2 his own and two Lives 
moze; 4 Co. 29. Tf by Cuſtom the Lozwy may grant fo Life, he may 


grant durante Viduitate, tho” ſuch a Gzant were never made befoze; 


yet becauſe at moſt it can go no farther than Cuſtom warrants, any 
that poſibly it may determine ſooner, it's good, ſo far of the G2ant as 
to go to him fo2Life is gd; and if the Mods, and for the Lives of 4. 
and B. be repugnant 02 void, let them be rejeted, fo2 a vold Clauſe 


Void Clauſe. 


rence where Tenant fo2 Pears grants all his Eſtate Habend' after his 
| Death, the Gꝛant is good, and Habend' void; but where all is one 
Intire Sen · entire Sentence, as if he had granted his Eſtate after his Death, 
— there the Gꝛant were all void : And ſome Books make the Difference 
| where an implied Eſtate is granted in the Pꝛemiſſes, fo2 that may be 
| __ Avoided by a Habend'; but otherwiſe of Expꝛeſs Eſtate, as if Feoff- 
| Deed void by ment be to A. Habend' to him and his peirs after Death of B. the 
che Hobendwn, Whole is void by the Habend', and it may be Reaſon that where an Ha- 
bdendum map encreaſe an Eſtate, that it may likewiſe avotd it, if it be 
againſt Law; but here the Habendum can't encreaſe it, fo? if it can't 
make it but fo2 Life, Ideo not deſttoy it. e e 


There can be no Occupant of a Copyhold Eftate foz tuo Reaſons : 
prof The Firſt, Becaple there can't be a Tenant of Copyhold, but by 
£2,200  Durrender and Admittance. | PR OM 


If an Occu- 


Secondly, The'Statute concerning ſpecial Occupants, does not | 


extend to it, becauſe there were no Occupants could be befoze, and 


that the making it now would turn to Pzejudice of the Lom, and ge. 
neral (Wozds of an At ſhall not be extended to Copyhold Ellate if it 


5 map pꝛejudice the Los. 3 

A var-roxer Ag to the Objettion, Chat theUerdit does not find the Life of T. N. 

to continue: J anſwer, That ſhall be ſuppoſed to continue till the 
contrary appear; and he quoted ſome Caſes where one having a bare 
Power erceeding that Power, it ſhall be good fo2 what is within the 
Power, and void fo2 the reft, 1 Inſt. 52, 258. Perk. 189. Letter of 
Attomney to deliver Seiſin to A. and he delivers it to A. and B. and 
good to A. and void to B. though the making of Livery is as entire 
an At as the limitting an Eftate can be. 


#:-cu",Lord Holt, Ch. J. & Cur”, It the Cuſtom be to grant a Copyhold Eſtate fo? 
era ſor; thzee Lives, the Low in Fee of the Panoꝛ can't exceed that, and a 
Lives, my Lod at Mill of it may go ſo far, fo2 it's not material what Eſtate the 
grant for one. Iod Has in the Yano? ; and ſure he that may grant fo three Lives, 
| may grant fo2 one Lite; as if Cuſtom be, that he may grant a Copy- 
hold in Fee ſolummodo, pet he map grant in Tail fo2 Life, 02 Pears ; 


any 


will be the ſame as if it were not in at all, Hob. 171. makes a Diffe- 


ble him to do it fo2 one; as if the Cuffom were to grant in Fee, he 
might leaſe fo2 Life, Remainder fox!Life oz ft Tail, Remainder in 


ag well as by mean Gꝛants? J can't tell, for this is no Effate capa: 
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and here the three Lives is only the Extent of the Cuſtom, bat! dot 
to bind a Man to the Fonnality of an Eſtate foz thzee Lives, fThe 
Cuſtom in this Cale confiſts of thee Part2? 


1 6 3 | des STI 7% 10:54 S633 

1. The Conſtitution o2 Creation of the Efate, vis. that it bend nos his 
Copy. uy - | — 77 tn 7 2 3 aan Cuſtom cum 
2. The Extent of it, that it all not extetd thee Lines. a 1 

3. The Manner of granting it, that if. it be to tha, that they 
Hall not take jointly and tn preſenti, acto ing to the Courſe of the al 
Common Law; but that the firſt namen ſhall take all f þis:Life, © 
and the ſecond all fo2 his Life, and ſo of the third. I 


I the Cuſtom then enables him to let fo2 three 


Fee, fo2 the Cuſtom is nat tu grant ane entire Eſtate in F,; if the 
Cuſtom be to grant fox Life, he may grant durante Viduicage,: that 
that be another Limitation than fox Lite: And generally where the 
Cuſtom is to grant to tha oz their Lives, Habend' ſucceſſive ſicut 
nominantur, there likewiſe the Cuſtom is, that the Cenant in PoſſeÞ «i 
ay by the Surrender ot his. Eſtate defeat: the: Remainders. 
And the Chief Juſtice put a late Cale in this Court; there m 
ſpecial Uervit this Custom was found, and the firſt:of-the the gur. 
chaſed the Hand; and the-Queſtion'was,.:Cherher in as mach gg -— ' _-- 
he. had a Power to fruſtrate:the two' Kemainders' e Surrender, e 
by his Purthaſe of the Mane had extinguiſhed them? And there ese 

was held to be no Merger oꝛ Extinguichment of the Cate, becanſe 


the Cuſtom'of deſtroying the Remainders.is confined ta che Foxtha- 5 8 


lity of the Surrender, and the Purchale ol the Mann, though. e 
between the Parties a Surrender, pet it ſhall: not be. confiried:as ar 

ſuch to other Purpoles, viz. to veſtroy the Remainders; and it the 
Gꝛant had been oniy to T. N. in this Cale to dis gn Like, that han 2 
ben good ; and if he had granted it to another Gzante, he would be 
Tenant pour auter Vie; and why may not that be by the firſt Gant 


ble of Occupancy; and if the firſt of the thzee commit a 2 | 
he in Remainder ſhould not enter, but the Lon ſhould enter, and 3 

it during the Life of ſuch firſt Tenant. And as to the DbjeTion, That 1 am 
the Heriot would be loſt, that is not ſo ; foz the Lom would have a as 
Heriot upon the Death of every Tenant, and upon che Death of T. N. 

here, and he is the only Tenant ; and though he has none on the 

Deaths of the. Ceſtuy que Vies, it's becauſe thep are not Tenants, 


And as to the Dbjetion, That the Jury does not find the Life of T. N. 


it would be neceſſary to aver it in Pleading, but not in a UerdiT ; and 

we ſhall not intend him dead, eſpecially when the Plaintiff makes 

— him, and therefoze ought to alledge his Death if the 
ruth be ſo. 


K 2 | But 


CE ͤ—ut-.t:—ͥ 7 ——-—ꝛ̃—ęVHt — ——ů —ů —— 
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If T N. had T. N. had become a Bankrupt, and this Eſtate be al 
— ſigned. Reſp. Suppole it were to thꝛee, ſicut nominantur ſucceſſive, 
nmtmd the Tenant in Poſleſſion betame a Bankrupt, ſhall not the Caſe 
be the ſame * fo2 Aſſignee ſhall be Tenant pour auter Vie. And the 
| Qbjenion will be the fanite, -fo2 this is a Conſequence:upon the Jnter- 
pꝛetation of the Aﬀ of Parliament, and ſhall not at all pꝛejudice the 
Low; for it the Aigare. dien during the bite of Coppholder Bank · 
| tust, chere will be a Caſe: aut ot the Cuſtom by the Tranſmutatio 
Aſſignee i in of the Tenant un the Alt ot Parliament, and pet the Low ſhall pan 
no bexrer Con- —_ ka it never was the Intent of the Statute to put the 
dition che»  Afſignee in a better Condition than his. Paincipal, whoſe Eſtate he 
5 has, would have been in, noz to wozk an Alteratton of Tenement 
 tochÞhcubice of the Lud: This is ſuppoſing the Copyholder ſur⸗ 
ding ſhbauuutt have it back again; and if he ſhall have it again 
uponthe Death at Iſlignee, during his Life, then the Lozd by oꝛi⸗ 
Ham Cuſtom aught tu haue perist, and a ſubſequent ac of Bank⸗ 
Nry hall not defeat him ot it 3 and if the Coppholder had died, li 
mathe ; and thereby his Intereſt determined as ſame thought 
t t would, Who. ſhould: pan the Þetiot2::But upon this Point 
| hap (gemed cautious of delivering any.Dpinion, but reſerved them- 
tun: enn r for they laid it 
mm mb Couſiverition. 2 2? 

.3:Ppwell ſeerfied' to int That if ACgree hav died, living the 
Copybomer, the Lon ſhoulnimmentateiy have the Land ; fv2 the whole 
beige YApterett'of Copyholner wanted m him dy the-Statute ; and Powis 
thaunht, that upan Death of Copyholder:the Eſtate of Affignee wouly 

— _____ evermine, though the Ceſtuyi que Vies were fiving.  . 
— ery Mert it was agreed, That it the G2zant had been to A. tan the Lives 
without 2 of B. C. U. and A. dies, the Low ſhould have the Land again, tho 
| ſpecial Cu- aut His own Limitation, becauſe there can be no Occupant of a 
low. Coppa Eftate'without a ſpecial Cuffom ;-and this oui de no Mil 
| chiet, becaiiſe the Fuller would be on the Side of the Gzantee only.: 
For if. Rent be gränted ta one fo2 thee Liwes, and he dies without 
Diſpoſition, living Ceſtuy que Vies, pet Santo: ſhall hold the Land 
No Occv- Dilcharged, beenufe-Decupanicy can't. be of a:Rent, fo? that only can 
— y of  be.of Lands which paſs by Livery, whereby the Freehold paſſed; and 
cke Hall not revert again till Limitation'be determined, and it is fo2 the 
Per Cur", The (ke ot a Precipe at a Stratiger ; and per tot Cur', The. G2ant held 


Grant god. good; And the ſame: — of 2 might be made in Ven 
& Howell: 8 Cale. . 


0 


Leonard ; Aire. at Guildhall, coram PTY ch. 

Vid. Poſtea. Toe Caſe was; A Cheat bought a Quantity of Goods from 
Re er up- the Defendant upon Credit, and ſold them to the Plaintiff : 
Jan's bring The Defendant diſcovering that he was catched, and that the Goods 
cheated in Were come to the Plaintiff's TUarehouſe, takes out a Replevin out 


Bargan. of the Sheriff's Court in 2 and with ſeveral others takes the 


Owds 


„ Wn g 
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— and u this the pine bronphe Treſpaſs. And n 
this Ca, Holt, Ch. Jn. n 
* 4 Os 


K. That in Repleuin, ne bo ce and notwithitanving INE 
Party replevies, Crepes will lie, and the Claim ar F2orice of PG 2 
perty ſhall be the ſole Mie. 
2. That whereas ſeveral are declared againſt, and ſome under a 
Simulcum, to take off the Evidence of thoſe that come under the Si- 
mulcum, ſomething muſt be pzovey againſt them, and likewiſe Endea- 
vours uſed to take them, as P2ocefs taken out againſt them, &c 

3. Ik Treſpaſs be againſt two oꝛ moze, and one demur, and another 
pleads to ue, the Damages aſſelg u upon the Jſſue ſhall affen him 
that demurr'd, if the Demurrer be ruled againſt him: So if Tref] 
be fo2 breaking Houſe, and entring into a Cloſe againſt one de 
pleads Mot gailty as tu ant, and iemurs to the other, there the Jary 
muſt find Damage feverally fo? the Notiguilty, and conditional upon 
the Demurrer: So if chere de doDefendants;/:any they vaty-their 
Pleas ag to the Pattels in the Declaration. Dome ot the nants 
here would give Evivenrr; that no aber concerned, that 
as 2 — appniſe che Go 2To whichthe Chief Juice un, 7 22: 

lwer d, There could be noa Appzatſimentt in Replevirtz and it there touſd, 

that howevet here the taking bettigToxious; be, being there allthe 
while, would be guflty of its: beſives ai the Lato giveg:a Man a Licence 1, 
fo2 the doing a Thing, are marry Janata ade 3 
2. 49 — 2 einn 29 3 8 9˙ _ 
mms 1 9? 1938 Ne own ans 
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p raidow of a Claterman, who, as was faid, bythe Ulage 
of Mat may take an Appyentice, had der Appeen- nd = | 
tice taken from her; and put on Boarda'Queen's:Ship,. wherghtears Wis-. 
ned two Tickets, which came to the Defendant's Hands, ante; | 
which the Miſtrels 620aKht -Trover And it was agreed, The Action 
would well lie, ik the'Appzentice were a legal Apmentite, tm bis Poſ- 
ſeion would be t of his Haſter, and whatever: he earns ſhall ga to 
bis Malter. But it was objeted;'r. 'That the:Company. of Later: | Extends nor | 
men is a voluntary Society, and that, being free of, does not make ts. Fredo 
a Man free of pair : Do that the Cuſtom a London, fog Perſans * 
under One and twenty to bind themteiwes Appeentices, norseuot ex-. 
tend to Nlatermen, which was agtred ty all. Then ait was ſaid; Che 
ſuppoſed Appꝛentite here was no legal Appzentics, it the Indentutes be 
not enrolled purſuant to the At of Parliament of 5 Eliz. and it he were 
not a legal Appꝛentice, Plaintiff had us Citie. But Holt, Ch. J. ſaid, But Trove: 
He would underffand him an Appzentice o? Servant de facto, aim that Tickets 4 | 
would ſuffice againſt them being n - [TIT © ; 


Note, Jn another Caſe, which was Action of Covenant againit: * 
Apprentice fo? leaving his Service,” 3 Ch. Juſt. held theſe two 


Points: 
— 4 | 1. That 


* 
fad 


An Appren. 4 68. 


—_—_ 


— — 
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1. That iin Maſter does licenfe his Appꝛentice to leave, him, he 
can't after recall that Licence. 1 de 
bis Licenc* 2. That if Maſter bying Covenant foz leaving his Service at ſuch 
preixice, Or. f Time, and Defendant juſtifies by Uierne's\ a Licence at GatTime, 

the Maſter can't upon that Deelaratjon giſm.Evidence of gjLeaving 
him at another Time, fo2 there the Time is material, and ig not like 
a tranſitoy Batter in Treſpaſs. La 1 


(s fox bzeaking Plaintiff's Houſe, and entring into it, and 


Treſpaſi for | 1 
entringPlin- | | taking and carrying ſuch and ſuch Gods to ſuch and ſuch a 
„ e, 


oe alue : Dekendant pleads Not guilty as to the bzeaking the Þouſe, 
vi fs and juſtifies. quoad entring, taking and carrying away the Sms; foz 
Goods, &. that. K. is an ancient Bough; in which there is an ancient Court 
to de held by Gertue ot Letters & conſuerud* Cur pred, 
thiee Mus un Thurſdzy , and that it has Conuzance of all 
Des any ons eng nat ext ung 40 l. That ſuch 
ER. a Da and Pear }. 
inferiour 
Court for 
Apgeerance, 


bur anſwer bing him to appear; that by Wertue thereof, they did attach him by 


nat to the 


carrying His Gwds and Chattels in the Declaration mentioned, and them 
them away. ſafely kept to the Intent to compel an Appearance: And on Demur- 
ret to the Plea, Carthew tak ſeveral Exceptions : 


i. They thew the Court to be held by Letters Patents and Cu- 
de which ls repugnant. © 
obi. ur: 2. It's (aid to be held accowing to the Cuſtom of the ſaid Court, 


n. which 18-ablurd ; faz it ſhould be, by Cuſtom of the Gili oꝛ Bozough 
in which it is bels. Wie 
Pzoceſs was delivered to them, ſo as they 


3. It is not tam, the 
execute it; and the Virtute cujus is not traverſable, and there- 


m 
— all Plcadings where the:Sheriff juſtifes by vertue of a Writ, 


heallenges, that befoze the Execution the Writ was delivered to him; 
Delivery of and the Virtute comes after, otherwiſe any Body might take upon 
himſelf to execute a Writ ſued: out, though not delivered to him. 
4. The Attachment ought to he moderate and reaſonable, as to the 
Ualue of 12 d. 18d. 02 25. at firft; and if he did not appear upon 
that, to double that infinitely, and here they have taken all the Par- 
ties Gods; fo that if we had. come with Affidavits of this Oppꝛeſſion, 
you would have granted an Attachment fo2 the Abuſe ; and if one abu⸗ 


Licence of leg the Authozity the Law gives him, he is a Treſpaſſer ab initio, fox 
Las, . the Diverſity is betwan Licence of Law when abuſed, and atual Li- 
cence of the Party: Vid. 8 Co. - - Carpenter's Caſe. E: 

5- We charge them in Declaration with having taken the Sands, 

and carried them away; and they juſtify only the taking, and ſay no⸗ 

thing as to the carrying away. 


6. Though 


— 
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1 Though they were aware, they muſt ſhew a Return ; fo2 when- Rerur ofche 
ever the Sheriff, oꝛ Officer to whom the TUrit is directed, will juſtify —_— 
under it, he muſt ſhew a Return, otherwiſe if under Bailiffs to She- 
riff, Cr. Car. 446, 447. and here they only ſay, Debito modo retornat, 


which might be if they had returned nulla bona : And Court could not 
make them mend 0? change it. 


Pratt contra. 9s to the firſt Exception; We ſhew the Court . 
held by ſeveral Letters Patents, and we need not ſhew by what King er, eters, 
82 Queen, 92 the Date of them; and as to conſuer' without tempore . 
cujus, &c. it does not imply a Preſcription, but only an ſage. 

DbjeXton : Not ſaid the P2oceſs was delivered to Defendant. 
Anlwer: We are upon a general Demurrer, and we ſay it was di⸗ General 
_ refed to us, and that by Aertue of it we ſeized them, which is o 
ble to be true if it were not delivered to us. 
Dbjetion : But they ought not to take ſo much. 
_ Anſwer: The Proceſs is to attach him per Bona & Catalls; » and 

the Law does not define how much they ſhall take ; and it's in Plain 
tiff 's Power to have all by giving an Appearance, and they are only to 
be a Pledge fo? his Appearance in the mean time. 

Dbjetion: le ought to make a Return true, and we have fo 
done; ko when we confeſs that we have taken the Goods, and alledge 
aReturn Debito modo, that muſt be accowding to Truth. ac Return Debt 


Trevor, Ch. Juſt. You have not anſwered the carrying OT to it's Gods ought 
not within your Not guilty, no? admitted by your Juſtificatton ; fo? _ —_ 
if you juſtiſied the carrying them away, perhaps you would have given ade" 
them a new Cauſe of Demurrer, fo2 they ſhould not have carried them tore ef Ap- 
away till Faflure of Appearance: As to the Exceſs, that will not Lance. 
make it a Treſpaſs, fo? that is only an Irregularity; any pour ſaping 


in the Declaration, that they were of ſuch Ualue, is nothing. 


Cur' accord, and ſe#mcd ffrong fo the Plaintiff fo? Mant of Autwet 
to Aſportation' ; but gave him Time till next Term to maintain it, 


Biſhop of Durham verſus Ladler, in B. C. 


E BC was upon a. Bond, conditioned fo2 the Obligoꝛ s Submif- Dee ggns « 
ſion to the Church: The Bond was given in the Pear 1693. ,,\ go 

and there being a general At of Pardon ſince that Time, the Queſti- . Sub- 
on was, Whether ſince that ac tok away the Offence and Excommy- 0.0% 
nication, it would not likew'fe diſcharge the Bond? And the Caſe of 
the Biſhop of Exeter and Sterling in my Low Hale's time, now in 
Levinz's Reports, wag remembyed, and ſaid, That there never was any y;; .c... . 
Judgment upon the Roll; and it went over to be ſpoke to this Term. 


Michelſon 


— 
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Caſe for an 
Eſcape upon 


Proceſs out 


Michelſon verſus Cawſey, in C. B. 


A N Ation upon the Caſe, fo2 the Eſcape of one taken upon the 
Pꝛoceſs of an inferio2 Court. Plaintiff declared, That he le 


of an infe. bied a Plaint ſuch a Day, &c. That Pꝛoceſs iſſued, and was deliver d 


rior Court. 


8 Co. 133. 


17. Stranger 


— the Au · 
thoriry of 


Vide poſtea. 


Ir ſeems he 


ſhew the Au- 
thority of the 


to the Defendant, who, Virtute thereof, tok the Party at ſuch a 
Place, &c. and ſuffered him to eſcape, per quod, &c. - * 
And the Exception taken to the Declaration was, That it did not. 
ſhew by what Authozity the Court was held, and then the whole P2o- 
ceedings were void, and therefoze the Jmpaiſoument was falſe, and 
the Eſcape no Offence 02 Jnjury to the Plaintiff: And fo2 this was 
quoted Turner's Caſe, where, in pleading a Judgment in an inkerioꝛ 
Court, the Party was foꝛced to ſhew the Authozity of the Court, 
and to give it Jurigdiion. And if fo in a Plea in Bar, which is 
god to a common Intent, a fortiori, it will be in a Declaration, 
which charges the Party, and therefoze muſt be certain to all 
Jntents : And here, if there were no legal Court, oz if it wanted Ju- 
risdittion, the Officer would be liable to an Action of Falſe Jmpziſon- 
ment, and likewiſe to an Eſcape. And it was ſaid, That it is effen- 
tially neceſſary, let the Plaintiff bea Stranger, o2 p2ivp, to give the 
Court Jurisdiltion. £ 1 


Co which Carthew anſwered with this Diverſity, That any who is 
an Dficer of the Court, oz acts under the Authozity of it, and by 
Conſequence ought to be conuſant of it, ought in Pleading to ſet it 
foxth; but Strangers, as the Plaintiff is here, nad not do it. 
2. The Plaint, Pꝛoceſs and Arreſt, are only Inducements to the 
Action, and the Eſcape, whereby, &c. is the Subſtance ; therefoze it 
ſuffices if the Subſtancebe well ſet fozth, and that is done here. And 
log this he quoted the Caſe of Hodges and Moyſe, 1 Cro. 45, 46. 
Beſides, he urged that this would be Cauſe of. Reverſal o2 Jrregula- 
rity, yet Sheriff could not take Advantage of it. Vid. Cro. El. 89g; 
2 Mod. 195. and Gold and Stroud, Mich. 2 W. 3. in B. R. where, 
in an Eſcape againſt Sheriff, it appeared that the Action was bꝛought 
upon a Judgment in Weſtminſter-Hall by an Adminiſtratoꝛ, and that 
Adminiſtration was committed to him by an Dwdinary of another Dio- 
ceſe, ſo as it was utterly void; yet Plaintiff had Judgment. 


Trevor, Ch. ]. & Blencoe, conceived the Law to be, That where- 
ever one juſtifies by-Uertue of JI2oceedings of an inferio2 Court, o: 
makes it a Gꝛound fo2 an Action, he ought to ſhew the Authozity by 
which the Court is holden, and that the whole Pꝛoceedings were the 
Git ot the Aﬀion here, and if that were actually void, that the Plain 
tiff ought not to have Judgment, tho' Officer can't take Advantage 
upon Erro? in Pꝛoceſs; but they doubted whether the Oefendant, ha 
ving taken upon himſelf to arreſt him, did not thereby make himſelf 
liable to an Eſcape. But Tracy ſeemed to differ from them, upon 
the Authozity of 1 Cro. 45. And it was Cur. adviſare vult. 


Ecdem 
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Eodem Termino in B. R. 


Warren verſus Mathews. 


Per Cur. Enz Subject of common Right may filth v 
. Nets, &c. in a navigable River, as wel 


to Royal Fiſh, and that the King may only 


They alſo held, That let the P2oſecution be never ſo malicioufly 
catried on, yet if there be pzobable Cauſe oz Gꝛound fo2 it, no Action 
fo2 malicious Pꝛolecution will lie. 


Vid. ante. 


Saunders verſus Mclhuiſh. 


 Elbuiſh had got an unknown Perſon to aſſume the Name. of 1, £jecmea; 

| Tenant in Poſſelon, and to perſonate him in receiving a De- one ek! 

claration in Ejetment, and upon the uſual Affdavit trick d the Plain- ger Fer 

tiff out of his Poſſeſſion ; and this Batter being made out by An- 

davits, and even by the Afidavics of the two Comrogues, viz. he 

that delivered, L, the * _ received the a 
ozdered tution, fo no Man s Poſſeſſion ought to |- 

fturbed upon the Affidavits of ſuch infamous Witneſſes. And Met. 

Huiſh, the Plaintiff in Ejement, attending, was committed to an- 

lwer Jnterrogatozies; foz Holt, Ch. J. ſaid, When one is put to an- 

wer Jnterrogatozies fo2 a Fait fully pzoved upon him, he ought to 

anſwer in Cuſtody ; but where it is any Thing doubtful, the Courſe 

is to put him to anſwer, that is, to bind him by Recognizance to 

anſwer. And in either Caſe, if they purge themſelves upon Path, 

they are diſcharged ; but they may be p2oſecuted koꝛ Perjury if they 

wear falſe. And if the Interrogatozies be not exhibited in four 

Daps, by Coutſe of the Court they are diſcharged. 


he Cafe of Elderton, Porter, and others. 


12 were taken up by a Warrant from my Lom High Steward, Contemp: 
| Treaſurer, Comptroller, and Clerk of the Green Cloth, = 
foxth a Complain made to the Board of Green-Cloth, of a forcible be Gens 
Entry made by them into a Houſe in Scotland-Yard, in the Queen's Falce. 
Royal Palace of Whitehall, riotoufly, and in Contempt of the Pu 
 viteges of the Queen s Palace, and without Tarrant from the Green- 
_ Cloth. The Warrant was directed, Portatoribus Virgarum Hoſpitii 

of the Queen, and they not giving Ball, were committed to Lov 
Potter of the Palace, to receive and keep them till they gave B 
fo2 Appearance at the next Seſſons to be held foz the Cerge, oꝛ till 


1 


1 8 * — ̃ᷓꝙ Qÿß — — — — — — — 
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he received further | Diredions from the Board of Green-Cloth ; 
and being bzought up by Habeas Corpus, Return was made of a Com 

mitment fo2 the Cauſe aforeſaid, by the ]erſons afo2eſatd, all which 
were returned to be Juſtices of Peace fo? the Urrge. 


Obj. . Mountague tek theſe Exceptions: 1. The TUarrant ſcts foꝛth an 
Infoynation made to this Board, without ſhewing what Voatd, 
Greeu Cloth. und ff it had expoeſs'd the Board of Green-Cloth, it had not mneved 
the Hatter ;-fo2 as ſuch ther Power is only over the Scrvants of 
the Family, and over none elſe, even in caſe of Treſpaſs oz Blood: 
ſhed, 02 any other Bꝛrach of the Peace; fo2 that which gives them a 
8. Power is the Statute of 33 UH. 8. c. 12. and therekoꝛe they have no 
| farther Authonty than that Ac gives them. 
+. That the. 21 The Queen did not then actually reſide there, no2 docs it ſet 
— 4 foꝛth that ſhe did and it can't be ſa.d a Breach of Puvilege, fo2 
be. two Reaſons: 1. The Queens Honour is as much concerned that 
the Pꝛoceſs of Law ſhould be duly executed, as in the Puvilege of 
. her Palace. 2. By the late Ac of Parliament all Puvileges are 
beben taken away, and that AZ is to be conſtrued favourably in the Exetu 
_ away, &e. tion of Juſtice. 
3. If it be ſaid, that they have Conuſance of it as Juſtices of 
5 Pente, they ſhould have committed them as ſuch, and unto a pꝛoper 
Dicer, as Conftable, 8c. 
1 4. The Concluſion of the Commitment is not legal; fo it ſhould 
— be, fl they are 8 by due Courſe of Law; but this is, till 
2s to Time. they find Surety for their Appearance at the next Court of the Verge, 
= d not ſaid-when that is to be, oz that ever there will be any. : 
Theprivi, . They lap, it was in Beach of the Pilvilege of the Quen's 
leges ſet Court, but not what thoſe Puvileges are, that We Court might 
orch. judge whether this Fat be againſt them. 


Argument eee F oz the Return, the authozity of the Party 
for che Re-. committing never appears upon the Commitment, but always upon 
TNT” .the Return, and that is the right Tay. 


Obi. They have no Power to commit as a Board. 
Anſwer. It is not neceſſary to inquire into their Power as they 
are a Board now, fo2 tho' they meet there about other Buſineſs, 
pet their being there does not make them ceaſe to be Juſtices of the 
Peace, and they have their Seſſions fo2 the Uerge, and the Commit- Þ} 
ment is, till they find Surety fo2 their Appearance at the next Sel- 
ions of the Terge. It never was the Intent of the late Statute to 
. expole the Queen's Palace to the Diſozder that often attends Execu⸗ 
Vent. tion of Pꝛotels, and he quoted Jacob Hall's Caſe. 


There nads not an At of Parliament to make a Palace, fo2 i it 1s 
the King's Right to declare a Royal Palace, and the Puvileges fol- 
low of Conſequence, and King William declared Kenſington a Pa- 
-lace. 
1. 

1. Car: 


Knowledge of it. . 
Commitment till he 


ment that they were Juſtices of Peace, hut is always upon the;Ke- 
turn, and theſe-Fellows are very wilkul, fo2 either they are right 03 
Wong, and why may not they find Bail, aud habe the Mattet derne 
mined legally? There is a Commiſſion of Oyer | and:Terminer, Ind 


a Commilſion of the Peace fo2 the Gerge; am the Low Steine f 3 
| has only a Commiſſion fo2 the Þoutholy.. E The chief | 

will be only this, Whether this being done within the Muren s Palace, „r 9 

and not ſaid the Auen was attually reſiding there; that is, 4 ue 4 

the Puvilege be not confiny to the 'RBefidence ? AnÞ.anothey lun 

ſtion will be, in tale it be confined to a Reſidence, What ift , tt 

to a Reſidence ? Foꝛ ſuppoſe the Quen-were at Windſor, and a nm 452 be 


| | mo R208 ie 
der committed at Whitehall, Should the Low Steward judge of it oo * ; Reſi - 
upon the Statute of H. 8. oz ſuppoſe it were now at Wincheſter? Ta 


which the Attozney put the Cale ot Burehett, 3 Inſt. g. who-killed — ... - 
bis Koper in the Tower: And tho the King did not-reſive there; f ẽjt 
becauſe it was in the Palace, his Þand was cut off firſt, and after e 


was hang d. And tho the Wows of the Statute be; [O2other Houſe 
where the King is teſident,] thoſe Mozds are only to give the ſame 
| Palvileges to Þouſes that are not Palaces during the King's Reſi- 

ce. | 8,403 54-0 1590s. 
As to the Objetion, That they are committed fo2 not giving Se 
curity to appear at the Seſſions of the Uerge, and it; does not zap; 18 
pear that they have Jurisdimion of it, me ate jupicially to tabe Mö: it 6e jut 
tice of all Things belonging to the Quan, and by-Conleguence-gf dice pu. 
— and Jurisdiion of the Seffion of the Gerge arte 5. 
Palace. | 


Powell. Sure the os ¶ Other Houſez where the King reſides) is ir che Puri. 

only applicable to Houſes, not Palaces, and ſure the Puvilege of lege be con- 

a Palace is not confined to adual Reſidence; and he inſiſted on Bur- "4 to Ref. 

chett's Caſe af02eſaid, and the other two Judges ſeemed of that Opi- 

n on. And beſides, if it were confin'd to a Reſidence, the Queen's 

Sclretary of State keeping his o_ here, would be god 2 
F : 


Ty 


Ao 5b = | 
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. Lot OP 


— 


Arreſts in 
Weft minſter- 
Hal. W +; 


! 


Officers of 
Gren Cloth 
Juſtices of 
Peace, cc. 


Commirment 
to the Mar- 
mal, &c. 


1 ©.0% F 
+ | 1. 


- -- webiiidHaveundevſie] it to have been in that 'Caþdtity that th 


de en theſe Fa 


——_ 


— ͤ t. — 


ot '#'Refidence. And Powell ſald, he had known Arreſts tondemn d 
kö being in Whitehall without Leave ; and it Atreſt be in Weſtminſter. 
Hall, fitting Court, it is a Contempt; and why map not it be the 
ſame if in the Queen's Palace, to the Diſturbance ok the Queen 
9 er Servants? And the Conlequence might be very dangerous, 


to ſuffer a Mumber of Fellows in a rude Manner, under Colour of 


P7ocefs, to enter into the Queen's Palace. Jt is true, we vo not know 
inthis Court that Green-Cloth have Jurisdition here, but they are re. 
turned to be Juſficesof Peate;and we kijowThete is a. Commiſſion ot 
the Peace, and of Oyet and Ter miner, fog the Herge, which babe Power 
to punſch Rists, Treſpaſs, &cc. pe kad fürther, Chat TheWarſhal 
JJ 

perly ought eo de to hum; ps ſt mig the Poitet 
awer to tät hem to'the-Warſhal, as in this Court ts a Tip 


faff; but ſtill the Committment ought to be to che Matchal, and 


their Authozity is to commit as Juſtices of Peace, and not as a 
Bod; It is erbe, if the Commitment das bern by them general 


fun could vs ie; but whether they have not tied it uß to thei 
Power as Boaty of Green-Cloth, fo as to leave no'Rovih koz fit 
Intendment, $4 QAueſtion. However, if the Commiitnieat th 


old 


Faults, we:map inder d diſcharge them ol theit p2eſe 
Wnment; and bind thein o appear at Seffions of Green-Cloth; 


Ggf. r Commitinent-be to New. Prlon, it is not lawful, as not being 
to New- Priſon. 


Univerſal 
Power of 
"WS 


N 95 
4 - 7 ® 
54 7. - 


Court re- 


manded the 


Priſoners 
without Bail. 


ell we conlider of the Matter, and order him to be mought m 
; again by Rule, and all Macters to ſtay in the mean Time as they 
I? CC ICS 2 -A-O-F1 r 


end alter the Return was filed, tho' they offered Bel-fo2 their ay 


ment be to Now 4 8 
Gaol; pet we will nul let the Party at Liberty, but commit 
Tegel e Uertue bf/the:Untverſal Power of the Coutt: And 
che e Porter be not a ptoper Officer;-we may remand him to him 


pearance here the laſt Day of Term, yet the Court remanded them, 


any gave Bull fo2 th bringing them up tio Days after, am mau 
not anten in the mean Ee. 


Note, The Chief Juſtice upon this Occaſion oꝛdered the Retowp 
of Burchett's Attainder to be bzought into Court, and it 18 Mic: 15 
dc 16 El. Ro. 2. and there is no Judgment there that his Hand ſhould 
be cut off, tho'- the Chief Juſtice ſaid His Pand had been in Truth 
cut off, and fois my Lom Coke and Stowell's Hiſtozp and nothing 
_— OI in this Batter that J have found. But vide 

ca, | 2 | „ 324 © DT 1 


——_—_— 


whole Pariſh, but aftor they'might''vmer dim fo! CY with 
ee a Diviſion, | 111 


—2 


— ns; eh ane Ctull, am the other Criminats but tf 11h. 138. 
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Overſeers of the Poor of che Pariſh of St. Andes. 


A Omer of two'Mſtites for one s taking upon him the 
Overlitr ol the Pz being removed, ſeverab Exceptions were Wen 
taken agatuſt it by Mountague: 1ſt. That it vid not appear by ic that . 
the Party Was an Jahabitant o2 à Þouſrikebper;; and! you wil wot in 1 
tend him to dt either; do) it is nor erthe Cue an ob. 304. inhere 
a Man ſhall de intended to 'be'(nhig:Sinles;vra((WUtitnels crevible, 
till the conttfry appears r And the May were the Pariſh: ta me- 
ſent theſe 'Officers to the Juſtices to be by them canſitmen. 52, Ex. 
ception was, The Ower appointed him Dverſer-uf. the: Pan nt that 

Part of the Pariſh that lies in Middleſex, (fo2 the Pariſh of St. An- 

drew extends both m London atoNMiddteſex) and fo2 this the Cale 
of the Houſe of Cotrectiom for Matkheath wag tied on, Au the 
Court emed do then che Appointment ought te babe byikfor:the — 


e of If Juſtice: 


may tepha 


| 1113533. 19 119% 2 „„ ao 
Note. PerHolt, Ch. I 1 /At dan prius, ut audivig-this: Differonce ladidwegt 
was taken: AT ä civil Amen be bought as Trower: iar Gods caffer lente r 
Ne may ibi hum fox'Tveſpaſs: oz: Felony to the ſame Tove, r 
decuuſe tht":\Offentes g Cauſes ort. :Aﬀton' arena d not. 


the ür Ptecution ad been Triminai, as an ann en vid. Le. 
Treſpaſs, dc. and the Crime appeatu to be Felanp, there an can't 25 
have Uerdi# oꝛ Judgment on the Jundilment faz Treſpaſs,;1t:dring Ae — 


— few e e ee eee eee eee, 1 


Jortlan ver ſus Thomkins. | 3 314 4 


— * 9 „ * 
Fat; 1 241 . x TOES 


titan mes N tons ce 
g mo in ent, *Up! er lies for Diet 
but a wein Anion upon the Cale. Put per Cor; it hq fit E 


him upon the Contract; as i A. deſire B. to cute the 


© 
and that he (A.) will pay hin him lo much, an Indebit' will lie * 4888 


1 Vent. 6. 


it would not lie foꝛ Money Raym. 302. 
3 and he — 10 Judg- vid. poſtes. 


and only again him 
won at Play, but a 1 Work t; 
ment. n 358 


per Cüf: 3 u l neger of Acton 
ment fo? the bmg Bol harmleig, tho the 3 
a 


1 — 1 1 240 | : A 
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Smith verſus the Mayor and Aldermen of London. 


If Probidi- | NE who bad ben bzoke, and run away beyond Sea, had con- 
tion Hes for ſigned Gedg: to tha Perſons here ig the equal Benefit of 
refung 4p- his;Creditozs, two. whereof were his Conlignes, and fet:up a Truſts 
34 Conſignee ka them to attach the Gas in London; the thirp-Canſigne, to 


whom nothing was mul, -offeren tu appear, the other two, would not 


appear: And the Court would nat receive the third Man s appearance 
withaut he appeared fo2 all, whfrh he could not juſtify doing, having 
no Marrant foꝛ it: And now a r moved 190 * 


they refuſed bis Plea. . 


When Bit oc Holt, Chi. Juſt: | * they eefuſe your es your tian üs ö ill of 

ns Exceptions 3 'f' they pwoce#d otherwiſe errqneouſſly, vou may have a 

Crit of Exxoꝛ; and we are nut tu mohibit interioyr Courts becauſy 

they pzoc#d againft Law, tu in chat Caſe the Law gives another 
Remedy. mai 

Proceſs upon Upon an attachmen of Goods there goes a Sci' fa by way of 

2 Lv Garniſhment, and two of the Gargiſhees will not appear:z':the third 


— ' 


offers to 'appear and plead, but is not adnutted;wwithout. + fax 
all. Sure this Coyrfe is of very ill Conſequence, auch we cart 
have no Bill of Exceptions, becauſe we are not in Court ti * 
ante; und they mill not ſuffer us to appear, thaugh Bill y 
ttions be always of Batter not appearing at Reromd: Inv the Mons 
were firong againſt the Cuſtom to compel:one;Garniſhee ta appear 
No cen £02 the. reſt ; and here they ſaid, There could be no Certjorari, becauſe 
in this Caſe, — * — in this Court accoding to the Cuſtom / of 
ndon _ 


And Dee, the Common Serjeant, ſald, Chat in ſuch Caſe, if he 

put in Bail, and waged his Law alone, that would have diſſolved 
the Attachment: This Caſe was put, if Precipe be bzought.again# 
two, and one of them appears, and takes the whole Tenancy upon 
himſelf, . and traverſes the other's having n. Ap * in 
chief, *. mar * 8 And Cur e 1255 1 


. - 
* — 
: 1 . 
3 J 
© * 


3 Domina Regina verſus Ball 1 20% 
If Excoi. LIE was <a in the Sheriff's Cuitody _ an « nds 
munĩcant nicato capiendo, and committed to Heet charged therewith, 
2 and from thence > Habeas Corpus to the King's-Bench, where he was 

ſuffered to eſcape ;' And what could be — was the Queſtion. 
And firſt, it was agred, That if the fitit tit wer? not return d, 
Vid. Antea, they might take a new one, and thereupon take him up de Novo, 
He may be Otherwiſe if it were return d, 1 Roll. Rep. 174. And here it was 
if no ker © Doubted, whether there could be a new Writ in caſe the fomer had 
returned, &c. l not 


— 


Ten $ „ Mich. 2 2 in B. N. 3 


not ben return'd; becauſe by the Hab' Corp', and 8 thereof 
here on Reco2d, it does appear he was in Execution upon that TUrit : 
If the Eſcape had ban in the pꝛelent Yarthal 8 time, we could make 
a Rule upon him to take him up, but we can't do it now, the Eſcape 
having ban in the fozmer Barſhal's time; becauſe if the Eſcape were e 
voluntary, the fonner Marchal could not juſtify doing it himſelf, and mer 
let us conſider whethet we tan t make a Recom of his having eſtanen, 


and award a new TUrit,- And per Cur', Let it ſtay a uttle, any cr 
whether the foꝛmer Writ be return d. | | ; 


ai, 


J onſon verſus berech, 


A Ship vein in Diſtreſs on the Þigh Sea in her * put Ship in Di- Aal as 
into Boſtock in New - England, and there was hypothequed by *** Neben 

the Maſter koꝛ Neceſſaries; — being libelled againft here, a Pꝛohi⸗ if Prohibition 
bition was moved foꝛ, becauſe the Contract appeared to be upon Land, 
even on their own Libel. And it was urged againſt it, That it the © 
Piltrels, which occaſions the Contract, be on Sea, tho' the Things 
be bargained and agred fo2 at Land, (fo? it is not to be ſuppoſed 
they can be had at Sea) in caſe of Þypothecation they have Juril⸗ 
dickion, otherwiſe the Pꝛejudice would be intolerable to „ 
And Benſon verſus Jeoffries, Hill. 96. was quoted. 


Holt Ch. Juſt. * When a Ship is in Diſtreſs'in her Coyage, and vid. Hob. 2. 

hypothetater foꝛ Neceſſaries, we allow the Admiralty a Jurisdiction, *<< an 

koz there is no other Map fo2 him to have Credit but that, and they miraky has 
can have no Remedy by our Lam againſt the Ship ; and this Point «be _ 


was argued and reſolved by all the Judges in the Caſe of Croſtwick | 
verſus Lowſely, 1 W. & M. 


And Powell added, That though in that Caſe the Libel laid the » 0 
Contrad to have bern ſuper altum Mare, pet the Court t Notice . Hob : 
of it as done at Rotterdam; but being in the Uloyage, and occasion d Contra. 1 5 
- byaStreſs at Sea, it was held well enough within their Jurisdittion, of + i 

and that the Þypothecation of Ships is abſolutely neceſſary fa2 the Sach Hypo- 
Paeſervation of Navigation; fo2 the Baſters have nothing elſe to get __ is 
Credit with, and they are the only Court can give them Remedy: I ascefary- 
_ a Ship in Harbour here in England be hypothecated, they "not 14 
ſue foꝛ it there; Maſter can t at any time ſell, but he may hypothecate 14 3 
in Uopage foꝛ Neceſſaries : But the Libel being againſt the Ship and Contra. 
Party, the Court ſaid, They would fend a Pꝛobibition as to him, un- Probbicion 
leſs quatenus, it's neceſſary to make him Party towards the Convem- Party, r. 
nation of the Ship : an ſo it was done. 


bay 


"ER 


— — 
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Day verſus Muskett. 


Treſpaſs a- Reſpaſs in time of King William, and ſo laid with a contra pa- 
pore 3. co | cem of the welent Quetn ; and this was ſaid to be a Deſcrip- 
Pam QA. tion of the Treſpaſs, and an impoſble One, and therefoze not gad: 
* Againſt which was quoted 1 Sid. 253. that Treſpaſs in two Kings 
Reigns ought of Right to be laid contra Pacem of both; but how: 
ever, that was but Fozm. But Powell quoted the Caſe of Melwood 
& Leach, 7 W. & M. where it was held fatal, and the Court ſaid, 
That mayy Actions upon the Caſe to: Bigteazance are laid contra 
Pacem, and it's not wzong to do ſo, as in Aﬀtons fo Nuſance. | 


m upon a And at another Day the Court ſaid, That the Omimon of contra 
Vemurrer, - Pacem might be but Fozm, but being put in is a Deſcription of the 
ter Veraia, Treſpaſs, which is repugnant, and held that it would be well after 
Aeerdick; but it was on Oemurrer, and therefote fatal. Vid. 2 Ed. 4. 24. 
And the Plaintiff had Leave to diſcontinue upon Payment of. Coſts. 
Vid. Stat. 4 & 5 Ann. cap. 16. 9 8 8 5 


Battersby and Marſh. 


ant PW. in his Bill declared, and called himſelf a Gentleman: 

, Addition 1 | Defendant pleaded in Abatement, that he was no Gentleman 

 ofGentiewan. th which demurr u. 5 
Per Cur, The Plea is god, being confeſs'd by the Demurrer; but 
tit being after general Jmparlance, they put him to anſwer over. 


Brough verſus Perkins, Trin. 2 Ann. 


Eccorupnan FF 7 Bit of Erro2 of a Judgment upon Nil dicit in Common-Pleas, 
Bates V n an Attion tyought againit the Dzawer of an Inland Bill 


of Exchange: And now Raymond objeted, That ſince the At of 
W. 3. no Damages thall be recovered againſt the Dzawer upon a 
itl of Exchange without a Pꝛuteſt, and therefoze the Action lies not, 


But Holt, Ch. Juſt. The Statute never meant to deſtroy the ion 
t Want of a Pꝛoteſt, but only to vepaive the Party from recovering 
Intereſt and Coffs upon an Inland Bil againſt che Dꝛawer without 
Notice of Non-payment by Pꝛoteſt; fo2 befoze the Statute there was 


Difference of this Difference betwexn Foreign and Inland Bills of Exchange: Ik 
Bills. a Bill were Fozeign, one could not reſozt to the Ozawer fo2 Non-accep- 
tance 02 Non-payment without a Pꝛoteſt, and reaſonable Notice there: 

of ; but in caſe of Inland Bill, there was no Occaſion fo2 a Pꝛoteſt; 

but if any Pꝛejudice happend to the Dꝛawer by the Non-payment of 

Dꝛawek, and that fo2 Want of Notice of Non-payment, which A to 

2 whom 


S 
t 


Terth.: 8 2 2 Atriz, in B. R. 81 


mn MME 


whom the Bill is made ought to give, the Dꝛawer was not liable ; 
and the Noms Damages in the Statute were meant only of the Da- 
mages that Party is at ug longer out ot bis Money by the Non- 
payment of O2awn, than the Tenoz of y x Bill purpozted, and not 


of Damages fo2 the ging, Debt: — —— kg proven LM 
the Benefit ol the Dauer gem if apy geg — ken dra 8. . 
Want of Hroteſt, that beter bamünden ga hem the Sti is m , fre. 
and if no Oamoges accrugg/to bin, Le 
and Pooteſt;is only to ie f Her thet the Bs not actep- 
ted, oꝛ accepted and not v end if Cate the Damage amount 


to the Aalue of the Bill, there ſhall be no Recovery, but otherwiſe he 
ought not to loſe his Debt ; but that ought to appear either in Evi⸗ 
dence upon Non afſumplſit; i byſpevtalJReaving ; and the At is very 
obſcurely and doubtfully penn d, and we ought not by — 7 
upon ſuch an aa te take away a Yan's Right. - Tot. Gp 
Another Exception as, Chateau Wit: of Inv on on- 2 
Pleas, Is returnable —.— Martins Mich 4s; livays:amtheage of 2 
Novembex, a fix d Bap, and it;s returned as 8 ecuten [the 25rbuof 
November unt; thstzids en the Dax on We s returnabie y ard 


that „came en _ M1 45 ; 11 B19 7h {Eq en 
32: . f 5 14 20 Un S 818 4G 
"He On Hol Thayoh (Tit be, ane in ſuch ag red. 
yet they neber —— in till the Quarto Hie poſt, and 222 
executed on the Day ok its Return: And he agred, 
cially take Notice on what Da ay Quinden Martjni 1 4 — they 
muſt take Notice of Feſtum Sti Martini, und on what Day it is, and 


the Almanack is Part of the Law of England, and ſo of Annus 1 
ſextilis, ang: that it would be the ſame in caſe of mqyeable. 
 fo2 the Dipgelity betwen fir d and moveable Feels is men,; 
if we judge of, fired Feaſts by the Almanack, as that Book that takes 
the Diverſity admits. why not of the other? uk the Almanack'to 
go by is that anner' to the Common-Prayer Book : any I” Jodgment 
armed PT, tot r. 


rege 1. „ben Mich my in 3. T1 
In Replevia fozſeveral Things,as to ſome the Defendant pleadsP10- Ta FIR 
- perty in himſelf, as to:vthers Pꝛoperty in:a Stranger in Bar; ran i» 


Stranger 
and that Pꝛoperty in 6 Stranger could not be: pleaded in Bur, may be picad- 
I Vent. 245. 2 Lev. 9 9 Holt, Ch. Joſt. ſaid, Pe remembred'to ed in Bar. 
have heard Hale ks the Difference, That if Pꝛoperty be pleaded in 
Defendant, it may be either pleaded in Bar oz Abatement, if in a 
Stranger only in Abatement ; but that upon ron Cs 
ben held ſince, that there was no Diſſerence at all, fo2 both 


might be 
pleaded in Bar, accowding' to 2 Cr. 319. Sackild r Sheton, find 
Judgment was, Plaintiff nil Capiat per Billam, and Berne awarden 
per Cur", Parker verſan Meller. 


125 
7 


H 3 Robiſon 
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"Da, be 01 Calwood, Salt 
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When an &- ©'BT nn ond gx Wir an Yeats Condieich 
to be delive. _# was to das to, Sc. mp Sheer 
red. Time; nul Award pleaved, thiAward let foith, but not ſaid, that tt 


to de deſſveren g@ thETime  - Add per Holt CB. 


Vid. poſtea. was reavp 


1 Cro. 541. — as ready tu be veitberes, and ſo Irani ber it fits 

| it daß upon PET Rn air ard 
| gs '1 oy 31:6 

11-5; | . 27 73H 00000 

wit aL b 5 |. William anf. Farrow. 094 % 4300G 

101 '$4 14313195 y tf 1 3005 6-5-4 449 E ang "bs ' 


— 2 upon à Bond lald in desen and . 

County in Sitisfalion thereof; and Acteptanet 284 
= * in Satigtamonim the the ſame UM was pleaded in Bar, and Tpeciat D. 

mutter, toy tha che Acceptance was not laid in London: But per Cur”, 

They nut la che Acceptance where the Foolfiticiit was, if being lotal; 
2 Lev. 165. hut if it had ben a tranſitow Matter, it 8 not have made it fozeign 

by his Plea, and when ſuch Plea is local, it ought not to be accepted 


dune upon Pap 1 * or 301 T3113 iff 1 4 
In 2H0TE'G * 225 5 Is S . LING 
1; 40 Dunz ek $755 in 
aut 1 3 l 150 Lamb 
4 f Ad 141617 a n! TY fon ja 3,4 M0 10 TH: beate „207 
nen wig in Commoti-Pleas upon ſeberal De REV 7 
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Vay ghan verſus Company of Gunmakers i in Ca 


R* hardſon nivved-for u Mandanms to-reſfore'V: tv bie Place of 
By a pps N appꝛover of Guns, and ſetting his Bark of Appzover upon 
ver of Gum. the Suns made dy the Tompanp: And he iu 1 —— 
mad n @ Forfeiture of theit Charter; and that'bþ w By-Lath 
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0 1 is a Thing in which 1 n 209-066 
ceraed,. noz is there any publick Lat tu it] therefo2e out of the Ata 
ſoh vf-Mandamus;; but pour: Wlay will be ti prtition the Queen, any 
Pericion to (Ye perhaps tuill oper the Attomey: General to vying a Quo WEE 


Vid. Antea. 


"he (ices: wee them. 


Morley 
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could not charge him in any Action without giving the Tarrant in 


— 9 — 8 — — ” g — . — | — 
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Morley verſus Stacker. 


Marrant of Juſtice of Peace was given to the Defendant tolevp Joie; war. 
Money by Diſtreſs, againſt one conviited of Deer-ftealing ac. / 8 er? 
coding to a late Ai of Parliament aga:nft Deer⸗ſtealers: Jn purſuance vpon « Deec- 


whereof, he diſtrained the Party's Cattle, and ſold them fo2 fo much dealer. 


abſolutely; but befoze. he paid the Poney, he was adviſed that it was 


dangerous fo? him to ſell the Cattle, * t was doubtful whether the Upon « 


 Wopds of the At did warrant a Sale: Upon this he comes to Mor- Povbe che 


ley, and pyofferd him the Boney if he would ſecure him harmleſs, gue e 
which Morley denied to do: Whereupon he undoes the Bargain, and Officer after 
reſtoꝛes the Money to the Buyer, and the Cattle to the firſt Owner. And , G. 
now a Mandamus was moved fo2 to compel him to pay the Boney to ene 


Morley; and this was the moze ſtrongly inſiſted on, fo2 that they e 


Evidence, which was out of their Power in his Cuſtody. 


And per Cur, I. Tt has been ſolemnly reſolved in the Caſe of the 
King v. Speed, that theſe Mos in an Att of Parliament, To be le- 
vied by Diſtreſs, muſt be underſtood of Diltrels and Sale. 
Caſe That a Copy of the Warrant would be good Evidence in this 


3. N an Dfficer, who has Power to ſell, ſells upon Credit when Defendant's 
hex may ſell fo2 ready Boney, he thereby is immediately charged to the Kemedy «- 


Party fo2 whom the Sale was. Sean 


„ in a doubful Caſe it is hard to make an Officer ſell at his 
eril. 


Note, In this Caſe, after the Uarrant iſſued out, a Certiorari was When 2 Cer. 
bought, and the Recod thereby removed up hither, and that could “% ar 


nat hinder 


not hinder the Execution; as if Writ of Erro2 comes to Common- Ex-curicn. 


Pleas after Execution ſued out, the Return of the TUrit of Execution 
muſt be in the Common-Pleas ; and if Goods be taken in Execution 
befoze the Writ of Erro2 allom d, after the Reco2d is returned here 


above, a Vendition' Exponas ſhall go out of Common-Pleas. Vid. Poſtea. 


5. That if in this Caſe the Warrant be not made returnable, the If « Warne 

Officer is not bound to return it. de not made 

6. Tf the Juſtices made the Warrant returnable befoze them, th © => 
the Retoꝛd of Conviition be after moved hither by Certiorari, pet they 
call the Conſtable to Account upon the Warrant. 

7. Ik before Certiorari comes Execution be done in part, notwith- 
ſtanding the Certiorari he may go on with it; as if Execution be out 
of Common Pleas, and Goods be ſeiſed befoze Writ of Erro allowed, 
notwithſtanding Writ of Erro2, they may p2oceed to Sale. It this 
were the Caſe of a Sheriff, we would compel him to make a Return, 
and would leave the Party to his Remedy upon the Return: And if 
a Conſtable will not return his = the Seſſions may fine = : 


— 
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a. 


What if the 
Officer will 
not mak: a 
Return of his 
Warrant, &c. 


Releaſe ro a 
Writ of Er- 
rar, bur no 
Viuue laid. 


No Amend- 
ment ot the 
Roll. 


Demurrer to 
an Abate- 
ment for 
Want of Ad- 
dition In a 
Writ De 50. 
mine Repleg. 


m.. 


which indeed is no Remedy 02 Satisfaction to the Party; and the Mil⸗ 
chief is the ſame in caſe of Sheriff, fo2 if he will not make a Return 
to a Fieri facias, the Court can only amerce him, and the Court would 
not grant a Mandamus, but left the Plaintiff to that Remedy; foz if 
we would grant a Mandamus, and he diſobey it, we could only fine 
him fo2 the Contempt, and the Juſtices of Peace may do it as well. 


a Releaſe was pleaded to a Writ of Erroz, but no Venue laid to 


try it; and fo2 that a Demurrer, and Joinder in it, and all entred 


on the Roll; but the Roll was not bꝛought into Court, oꝛ put upon 
the Book of Rolls : And Eyre now moved to amend it: But per Cur', 
It can't be, fo2 it's now a Recow by being put on the Roll; but if it 
had been in Paper, it might be amended upon Payment of Cofts. 


Lord Banbury verſus Wood. 


IN a Homine Replegiando, CUant of Addition to the Pluries was 


1 pleaded in Abatement ; and on Demurrer the Queſtion was, 


Uhether this was within the Statute of 1 H. 5. of Additions 2 And 


that it was, it was urged, that Pyoceſs of Exigent lies upon this 
Crit ; therefoze it is within the very TWozds of the Statute, and 


that Exigent lies here, and did lo at Common Law: Though it be 


not expꝛelly Vi & Armis, pet it is impliedly ſo, fo2 it's a Treſpaſs 
and faiſe Impꝛiſonment; it lies in a Crit of Deceit, though it be not 


Vi & Armis, upon the ſame Reaſon : Vid. 25 H. 6. 6. 2 Roll. Ab. 80g. 


11 H. 4. 15. And the Reaſon why TUrits of Replevin in the Regiſter 


are without Addition, is, becauſe that Book is much moze ancient 


than the Statute of Additions. | 


If this differ 


from other 


Replevins. 


Withernam in 
this Caſe, and 
then Out- 
lawry. 


But tis objefed, Chat there was no Capias in Replevin till 


25 Ed. 3. cap. 5. & 17. 


Anſwer : So it did not lie in Debt 02 Covenant till given by Als 
of Parliament, and yet there muſt be Addition, 4 


And Holt, Ch. Juſt. at firſt inclined ſtrongly, that the Plea was 
good, and would diſtinguiſh this from other Writs of Replevin ; fo2 
here he ſaid, The Pꝛoceſg of Dutlawy iſſues immediately upon the 


Pluries homine Replegiando, which he affirmed to be a Wichernam in 


its ſelf; but in common Replevin the Pꝛoceſs of Outlawzy is not 
upon the Pluries Replegiari, but upon the Capias in Withernam, which 


ane. ——— . Tx 


iſſues upon the Sheriff's Return of Averia Elongat' upon the Pluries; | 


and upon the Sheriff's ſpecial Kcturn of the Capias in Withernam, 
that is, upon the Sheriff's Return of Nulla bona, on the Withernam 


there ſhall go a Capias againſt the Perſon, and ſo to Outlaw, = 


But Powell contra. There is no Difference; fo2 in both Caſes 


the Proceſs of Outlawzy is upon the Withernam, and not upon the 


ouginal TUrit ; fo2 in a Homine Replegiando there hall go no Wither- 
| Nam 


8 
. 
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nam till Return of the Homine Replegiando: And as the firſt Wither- 
nam in common Replevin.muſt be De Averiis, ſo the firſt in a Homine 
Replegiando ſhall be of the Perſon. 
And at another Day the whole Court awarded a Reſpondeat Ouſter, e 
fo2 the Pꝛoceſs of Outlaw lies in a Homine Replegiando ; yet there _ —_ 
ought to be no Addition, fo2 the Pluries on which we held Plea here, 
is not the Duginal in Replevin, but the oziginal TUrit of Replevirt No Addition 
is it, which Writ is Uicontiel : So if Replevin be removed by Re- CES 
cordare, though upon Withernam thereon there will lie Pꝛoceſs of tied - "qr 
Outlawzp, pet there is no Addition accoding to the Statute, there 
foe it's not the Ouginal, and therefoze out of the Statute. * 
2. There being no Addition to the firſt Replevin, the Pluries, which 
is inda d an Oziginal to us, muſt have none, becaule it muſt not vary 
from the firſt TUrit; and the Statute of H. 5. is to be conſtrued 
ſtritly ; in an Aſie, if the Difſeiſin be found with Foꝛce, there is a 
Capiatur againſt the Ocfendant, and Pꝛoceſs of Dutlawꝛy thereupon ; 
20 becauſe it's a mix d, and not a perſonal Afton, it's out of the Sta- 
ue. | | 


and Powell ſaid, There never is an Addition to any Crit that is 
Cicontiel. | 
Per Cur, Reſpondeat Ouſter. 


Inman verſus Crew. 


T E Doubt was, TUhether it be neceſſary an Attozney ſhould be Concerning 
1 pyeſent at the Executing of a Warrant to confeſs Judgment P. ra 
by one under Arreſt by P2oceſs of an inferiour Court: And it was en Warrant 
agreed, N — * 
to confels a 


1. That if one under Arreſt confeſs Judgment in this Court in Judgment. 
Pꝛeſence of a \wozn Attomey of Common-Pleas, it will be well, and 
lo vice vers. © - 
2. That though an Attozmey be p2eſent, yet if there be P2attice in 
obtaining it, it will be ſet aide. 353553 
3. If one under Arreſt, by Pꝛocels of inferiour Court, gives War- 
rant fo2 confeſſing of Judgment in that Court, we will not let it 
aſide, though an Attomey be not pꝛelent. | 2 
4. If one under Arreſt by ſuch Pꝛocels gives Warrant to confeſs 
Judgment in this Court, if Attozney be not by, it will be ill. TI 
5. N a Man be under Arreſt, and ſeemingly diſcharged by the Bat- _ if the 
lifts, with deſign that he ſhould give a Warrant of Attozney to confeſs cf 
a Judgment, to ſtand though no Attozney were by, and to retake him ch: acces, 
in 25 he did not, gives (Warrant fo2 confeſſing of Judgment, it will ce. 
be ſet aſide. | = 
6. Though ſuch Perſon be really diſcharged, yet if he has p2obable 
Reaſon to believe himſelf not to be diſcharged, and under ſuch Appe- 
henſions, he gives a Warrant fo2 confefſing of Judgment, it will be 


ſet aſide. 0 
Wigg 


— 
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86 
Wigg verſus Rook & Ur. 
| Contempe p E Caſe upon the Repozt of 92. Clarke the Secondary, was ; 
2 4 A Urit againſt Þusband and lite, and an Attozmey on Sight 


dertałing to Of the CUrit undertook to appear fo2 them, but after would not do it: 
appear for a They delivered a Declaration, which he received de bene eſſe, and 
„ Judgment was entred fo2 Want of a Plea ; and the Court ſet aſide 
the Judgment fo2 Jrregularity, but oered the Attomey to be laid by 
Vid Antes. the Heels: And it was ſaid, That if an Attomey undertakes to appear, 
and after will not do it, upon Summons befoze a Judge, be ſhall be 
vid. Lev. 38. compelled to do it. In an Action againſt pusband and TUife, if Huſ- 
Thar Wife band will oder an Appearance fo? himſelf, it will not be received with- 
2 out an Appearance fo2 the ite tos; and fo2 an Attoꝛney to undertake 
by Guardian. tu Appear, and not to do it after, is a Contempt of the Court. 


5 Jevon verſus Turner. 


Two Ser far TW © Sci' fa's were taken out with the ſame Teſte, but different Re- 
of the ſame turns; the one returnable in Quinden' Hill, the other Craſtin' 


. Pur: Though there were different Returns, and at convenient Dt- 
. ance, vet becauſe they were actually taken out at one Time, it was 
judged w2ong ; fo2 thus the Party would loſe the Benefit of two Sci 
fas, which the Law gives him, per Cur. En 
1f Tythes  Pyohibition was moved fo2 upon the Statute of Ed. 6. fc ſuing fo: 
for barren Tythes of barren Gꝛound newly cultivated 8 but it was dented, fo2 too 
Ground new. 8 | | 
ly cultivated, Reaſons : 3 | | | 
8 A 1 the Suggeſtion did not alledge it to be ſuapte natura 
Sterilis. | | 


2. That there was no Affidavit that it was pleaded below. 


Ii party dis Jf a Man gives aWarrant of Attomey to confels Judgment the fir(> 
 afrerWarrant Dap of Term, and dies, it may be well entred any Time that Term, 
Judgment, ac coding to Shelly's Caſe, and the Dean of Salisbury's Caſe, and many 
Oc. other Caſes, per Cur. 53 5 : 
Where firſt A Sci fac to revive a Judgment againſt an Executoz, mentioned 
5::"/a-"rerur- firſt a Day of Appearance coram nobis ubicunq; but after gave Day 
the ſecond 24 £0 Party to appear, ad pred' Diem apud Weſtm', and it was now mo- 
br f ed to amend it; but Court ſaid, That it being in the (Urit, they could 
an. nat do it of Grace o2 Favour, but would give Day to ſhew Cauſe why 
it ould not be amended, ex merito juſtitie; and the Plaintiff fo2 his 
Expedition moved to qualh it. | 
Neo Ind &. It was laid to have been reſolved in the Caſe of the Queen and Wat- 
2 here ſon, two Pears ago in this Court, and allo in one Caſtle's Caſe, That 
e Pena) Where an Att of Parliament gives a particular Penalty, the Party ſhall 
Hog not be puniſhed by Jnditment : Jn this Caſe, the Indi#ment was fo2 
ſelling Ale without Licence, and it was quaſh d Niſi. = 


nne 
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The Queen verſus Clin & a. 


Tonne fo2 not producing the Parith Boobs of wi... 1.6 
13 cram a Weg nes ot Pate ippaie by the ref ml 
to eramine aud ale V2ders thereupon,-and foy-diſobeying ſuch Oz gend. 
Authouty, which they could 


N. to 

they might appoint ſome of themſelves 10 cramibe and ſtate the Mats 2 rd. 

ker to them, and then they to mate Oper thereupon, yet furs thep! &. 

Can't delegate the Power of making Ower. 2d Exception was, That 
Notice of the Oer was * alledged. 8 


Di een ene n 4, inn £ . „i 410 
Holt, Ch. Juſt. Jam not latiofiedthat they bum ebtv rettet ej] 
mination-of the Hattet to a fertag Number of'themfelves; becanfs {...- | 

they all are Judges of the Fa&,, and therefore they, tranſa# it an 5 
ges in Court; but allow they may refer the Examination of t 


„ 9 
1 
+ ww 

* 


LS 


5 1 
\ * 


w the) mination of the Fat, 

and reſerve the Judgment to thenilelves, yer-vokibele they vu r ue 
a Power to thaks Hates and Owers, and io Was! Ot eee 
49 Beg 0309 e e ii e 2169008 0:0550 Wop $2452 5 — 


| Ci 
Cunmer verſus Milton Pariſhes. 


726% 7302 6.813 , 113, 15 
E 


— 


Patch, — 
Tete , 


they p Wein 


per Cur', and gra 


9 


& Bennoyer. 
Domina Regina verſus Browne. 


1 HE was indized at Hull foꝛ Foꝛging a Cocket fo; quing; Sarcinas Motion to 
| _Lini,. Anglice Fixe. Pact . Linnen- Cloth: and thie nag rema. rf Ugo 
of Judgment, fo2 that it was tw incertain ; and chat it was urg d, 777 ler. 
that much ftronger, Caſes than this had bern adjudged god, as 2 Lev. ©* 
125. duas Sarcinas Canapis, Anglice two Bundles of Hemp, i Lev. 303, 

{02 Parcel of Thzead;, Trover fo2 Study of Books, fo2 it's enough 


lutliciently to deſcribe the Thing in whith they were contained. 


fl Hoſe, Ch. Juſt. Detinue lies fo2 a Bor of Writings, and if any.of le is fun: 
them concern Lands it will be pꝛudent to name it, .fo2 that ſhall ouſt if the Thiogs 
the Defendant of his Wager of Law; but ſt ſufices that the Things ennie be 
whit heit contains be certain enough; and if any nem Aion 2 bought, »ough. 
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Defendant ſhall ſay, That a foxmer Ation was bought fo2 the ſame 
by the Ie of lo many Bundles, &c. and Q had Judgment. 


En verſus Exon. | 


Er r Cur. Tbere wall be no Coſis for a Delendant upon 3 
upon Demurter to a Piva in Abatement, f02 the Statute is ta 
be intended of a Judgment upon Demurret upon the Merits of the 
Sate; foꝛ if there were Judgment of reſpond Ouſter fozPlaintif; he 
bond have no Coſts: Ideg, a pari, and the Caſe of Thoms and; 
"= was quoted, where the ſame had bten relolved before. .. : $13 
+ Ii F 7 27 ict 
Wit ide! A Feme Covert was indixed by her Husband fo poiſoning his 
Aae, Colus ppith buigd-:Glaſs put in Their Gramm,; aud ſhe was admitted in 
Firma Poupe- ay (though the Court ſaid, The n couſd not cao 


'T 71 18 "4 n „ . 's 4+ 45 0 25% 5 


1 98 14 45: un uot? ing ran 
wha ber Gur, Ep EMIT; CPL WED ONE 
_— co fg any to charge him with a Civil ation without Leave:of-the Court; 

but the Court hardly »„— the Ackion, though they will pu⸗ 
nity the Contempt. P 


nes no! M v2 To 
i» Per Cur, Jt is a good Cauſe in an Omer of Seflons to ſay, That the 
Hartz ig likely.to become chargeable to the Paxith, on that he does not 
rem a t of; 10 l. a Nr.; and theꝝ may remove any Man that 
does not rent 20 J. 8 Heat, i bim be woxth.ever ſo much, foꝛ his ha- 
11 : bing a Freholp; RN TING AE, bzb 
f neee OO IMG 


« 3 y©@-0 . * 
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Coram, Holt, q 4 fats, 


Holt, Ch. Juſt. Then you ould 
the Pariſh claims a Right to chuſe 
an equal Number of Uoices, that the Parſon 
to you £0uld not ſmeat either of the —_—— 
riſh | urianinioufly coſe two onthe, Lon in 
but to chuſe one, that would be vold as to 
you might return generally, That neither ＋ 
and ſo where two have an equal Number of 
Direton of the Court, it was conſented to, 
feigned Ation. 


N — verſoi 
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—— "0 Cowper, a Juſtice of Peace. 


— A cible Entry was removed hit Certio- 
Peace falſe a 18175 te tend alt f F02- 
returning In- Cible IS ces few ay ſition 


ud he . Of an Entry made by B. 2 J's. "= now Afdavirs were offered 

dovirrchere- to give the Court Satigfaition, That the on comp. Jnquiſition befoze the 

* Juſtices was an quiũitsion of a Foꝛce by N. and that the Pꝛecept 
was, to ſummon a Jury to inquire of a Foꝛce againſt b S, no A. and 
that they did-not-inquire of any other Foxee:-- 8 


- ts Per Cur. Ile can't hear \ ffidavits againſt the Return, which is 

heard, Gr. Matter of Reto, in oder fo make Keſtibertion 3 but we may do it 

m oder to have an Inkoꝛmation filed. againſt the Juſtice fo2 this Abuſe : 

Action lies. My, if the Return be kalle, — ve your Action of Falſe Re- 
turn. And here Day was given Cauſe why an Infomation 

ſhould not be filed againſt rem. 5 | 


Holt, Ch. J. twk this * tothe Inquiſition, That it al- 
ledged the Part to be bels & of a cuſtomary Eſtate ad Volun- 


Vid. antes, tatem Domini, but did not tay mils & F dimiſhb,, 
. 8 741 i 


: 4 . — 1 ** 9 
i ” ga eee ws 
WA. N F . : ' f 
& wv N ; 11 i 92 4. 4 * 8 


5 1135 
Areetiogone Came to Court to g onfals an Invigmens 
_— G. ou C. and as he was; Ting: home, pak 
8 — 41 and befope 355 | 
charges G. and now coming to ſhew Cauſe, the 101 


we 1 Vent. 


becauſe the Afidayit did not, charge bim to have Notis 7 
3 ante, i e he con n 
Contempt tos the Artet. 8 * ho "4 
QF 0:2 * 201 
— perſus Cachmade, | Ws 
; | Fs: £ "D633 a: ; a it; 
19.4642: per Cut 4 a Contrat be fox Four Pod, rl 
Vide 1 Vent. - ive an Inkeriour Court . * bas i 
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Domina Regina verſus Corbett. m 


Peace, their 


that he ſhould pay B. ſo much Monep fo2 Labour and Alon Authority 
done, without ſaying lo much as that he was his Servant; and it concerning 
was quach d: Fo2, per Cur. this might be Carpenter's Work, "Nha 
andthe Juſtices have only Power in Cales of TUages of Statutable 
Servants, viz. Servants in as and they would be very ten- 
der of quaſhing ſuch Oꝛders. 


| H E Juſtices of Peace made an Omer upon the Defendant, diess of 


Sutton's Caſe. 


HE had ban Marſhal of the Court, and fo? Non · attendante ano- Morſhal eur- 
ther was [won into his Place, but (as the Court declared) d euer 
without Pꝛejudice to his Night to the Dffice, fo2 that was left to the dance, and 
Lam. Now the new Marſpal, to get Poſſeſſion, makes a Fozcible den Marti 
Entry into the Paiſon ; and Brotherick moved in Behalf of Sutton, Ton by 
that the Court, in regard of the Power they had over their Officer, Force. 
would interpoſe, and quiet the Poſſeſſion till the Title were legally 
ſettled ; and the rather, fo2 that it would look diſreſpenful in him to 
apply to an inferio2 Jurisdickion to have an Jnquiſition of Fo2cible 
Entry, and that the Juſtices would hardly dare to meddle in it, by 
reaſon of its immediate Dependency on the Court: And tho' a nem A 
PMarſpal were ſwomn in, yet the koꝛmer was liable to all Eſcapes of 
| Paiſoners charged in his Cuſtody, and doubtleſs they would be many 
in this Dilower. 


Cur. Ft cannot be diſreſpeaful to us, that any ſhould uſe the 
Remedy the Law gives him. And here you would have us hold Plea 
of Foꝛcible Entry by Parol, whereas this Court has no oztiginal 
rages of Foꝛcible Entry: Et currat Lex, fo2 it's a Queſtion of 

Right between two contending Officers: and as to the Jnconve- 
niency of Eſcapes, the Court ſaid, that he was do uſed to ſuffer vo⸗ nnn 
that c. Eſcapes, that they could not imagine he fcared any Danger — 

a * | 


Jenkins & Ux' verſus Plombe. Vid. Poſtea. 181. 


INdebit' by Dusband and TWife Executrir, declaring, quod cum Wife Execu. gell. ach 
the Defendant was indebted to them ut Executor of J. S. foz ſo 57% ad 
much Boney received by him to their Uſe as Erecuto, he promiſed wit dcin 
to pay it, &c. Non aſſumpſit. And at Trial the Plaintiffs were non- #5 Executors, 
ſuited. and the Queſtion was, TUhether they ſhould pay Coſts upon -—" 
the Statute of 23 H. 8. And per Darnell, Scrjeant, they ſhall; fo2 if upon Na- 
this Action 18 bꝛought by them in their own Rigyt, and upon a Con- ſuir hey ſhall 


N 2 trat ey Colts. 
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Vid 1 Inſt 


It the Re- 
ſince the Te- 
Death, Cc. 


— -- 


tra# with themſelves, viz. the Receipt of the Money to their Ade, 
and in which they ought not, at leaſt need not, name theinſelves Exc 
cuto2s ; and the naming the Plaintiff Erecuto2 when it is not of 
Neceſlity, ſhall not crempt him from paying Coſts. Vid. Latch 220. 
Hutt. 78, 79. And koi a Foundation to this Oiſtinition, he relied on 
the Ek of 2 H. 7. 15. where the Difference is taken between an 
Action bꝛought upon the Executors own Poſſeſſion, and where upon 
the Poſſeſſion of his Teſtato2 ; and upon this he would reconcile the 
Caſes in 3 Lev. 60. 375. 2 Lev. 165. Ik Erecuto2 bung Trover 
fo2 Trover and Converſion in the Time of his Teſtatoz, 02 upon 
Trover in Time of Teſtatoꝛ, and Converſion in his own Time, he 
ſhall not pay Coffs : So upon an nſimul computaſſet with the Exe⸗ 
cuto2 fo2 Debt due to the Teſtatoz, the Erecuto2 ſhall not pay 
Coſts. 

Holt, Ch. J. Tf the Receipt were ſince the Teſtatozs Death, and 
by Appointment oꝛ Conſent of the Erecuto?, there the Action muſt 
have barn bzought by him, not as an Executo? ; fo2 the Receipt by 
his Appointment is a Receipt by himſelf. Then if the Reccipt be 


vide poſtea. Without the Executor s previous Appointment, yet the bzinging this 


looked upon 


Vent. 109, 


Trover upon 
Executor's 
own Poſſeſ- 
tion, he ſhall 
pay Coſts. 


Vid. Sir Tho. 
Jones 170. 


Action upon 


with Execu- 


1 Vent. 109, 


Coſts upon 
lee Amd it was agrad te have been adjudged, that fo2 Rent accruing in 


Action is an Aﬀſent to the Receipt, and makes it a Receipt in his 
own Right : So that in either Caſe the Debt ought to be looked up⸗ 
on as a new Debt, contraited ſince the Death of the Teſtatoz. And 
this Receipt muſt be intended to have ben in the Executors own. 
Time, becauſe the Receipt is lald to have been to the Executoz s 
Ale, and he concluded that there was no Rom fo? the Executo? here 
to declare as Executo?, if there be a Receipt by Appointment of 
Executoꝛ, it is immediate Aﬀets in the Executos Hands, and by 
bunging this Action, it is in the ſame Manner. And if Executoꝛ 
02 Adminiſtratoz bꝛing Trover upon their own Poſſefſion, they ſhall 
pay Coſts. Pet there if Adminiſtrato2 had called himſelf Adminiſtra⸗ 
to2, and it is ſo entered on Recowd, and has Judgment, and after 
Adminiſtration is repealed, the Defendant would be relieved by Audita 
Querela, becauſe it would appear on the Face of the Declaration 
that he had ban ſucd under that now repealed Adminiſtration. And the 
naming himlſcif Erecuto2 here is: not of Neceſſity, any farther than 
to ſhew how the oziginal Right came. If Executoꝛ account with the 
CTeſtatoꝛ s Debtoꝛ, indeed thereby a new Aﬀton accrues, but fill it is 
in the Right of the Teſtatoz, and no new Contra# is made, but 
only an aſcertaining of what was due befoze. If Judgment and 
Execution be in the Teſtato!'s Life, and eſcape in Executoz's Time, 
upon a Nonſuit in Action by the Erecuto2 fo2 this Eſcape, he ſhall 
not pay Coſts ; but if he had Judgment and Exccution in his own 
Time, and an Eſcape had happened, fo2 which he bzings an Aﬀton 
and is nonſuited, he ſhall pay Coſts. z 


Powell. Where the Thing ſued for is Aſſets in the Executor or Ad- 
miniſtrators before Recovery, there they ſhall pay Coſts upon the 
Nonſuit: Oꝛ when the entire Cauſe of Action ariſes in his own Time. 


Ere- 
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Exccuto?'s own Time, the Erecuto2 nonſuited ſhauld pay Coſts; as 

aiſo that in Covenant with Teſfatoz, and Bꝛeach in Time of Ere- Hob. 
cutoꝛ, ſhould pay Coſts. Quere per me, Jf there be any Difference 
upon this Account, between Covenant fo2 Rent upon Covenant made 

with Teſtato2, and Debt fo2 Rent upon a Leaſe with him. 

And it was agreed by the whole Court, That the Statute, by Th4£c the 
the CUlows thereof, daes not diſtinguiſh the Cale of an Erecuto? 2 
from any other Cate; but it was by an equitable Conftruition re- t 
ſolved ſo by the Judges fo2 this Reaſon, Becauſe the Nature oꝛ Caule Cate, 
of Afton does not lie in their Puvity o; Knowledge. 

Ind Holt, Ch. J. ſaid, That it has been held, that if the Plaintiff g If the Flaia- 
Declaration were \o bad, that the Jlaintiff, in caſe he obtained a ** £2914 
_ Urrdif, could not have Judgment, there, if he were nonluit, he Judgment af. 
ſhould pay no Coſts; and therefo2e this Action being by Dusband and 448. 
CUife upon the 12ofſeffion of the Husband only, (a that it there had 
been a UAerdid, he could not have Judgment, therefoze he could have 
no Coſts: But he ſaid, the contrary had been reſolved, 1 Crg. 175. 

Hob. 219, 284. 

And the Caſe being moved again to Day, and the Caſe of Elwis & -$+4-3-4- 
Mocato in this Court, Paſch, 2 Annz, was quoted fo2 the Plaintiff, via. Hob. 
which was ſeveral Counts by a Plaintiff Executoz, one whereof was 
an Inſimul computaſſet, and being nonſuited, per Cur', paid no Coſts ; N con, 
which Caſe was now again agreed, becauſe there was no new Cauſe » here no 
of Ation, but a new Aﬀion upon an aſcertaining of an ancient Aion, 
Cauſe, which Aſcertaining leaves it ſtill a Debt of the Teſtatoxzs. 

And it was agreed now by the Court, That the Caſe of 2 H. 7. 15. 
was a gwd Foundation fo2 this Cale; fo? there it is agreed, That 
Feme Executrix can't give the Hoods of her Teſtatoz away without If Husbana 
Conſent of the Þugband, and if he conſents to it, then it is he that . ce 
gives it; ſo the CUife here can't appoint one to receive this Boney, Appoint- 
but if he conſent, then it is his Appointment. ment. 

And if an Executo) appoint another to receive a Debt of his Te- 
ſtatoꝛ, and he receive it, it is now the ſame Thing as if he had 
actually received it himſelf, and then it would be Aſiets in his Hands, 
and by Conſequence appointing another to receive who will not re 
pay, is a Devaſtavit. 7 


And Hole, Ch. ]. ſtrongly inclined, That the bzinging of this Aion 
was ſuch a ſublequent Agreement as would make it Aﬀets in his 
Hands from that Time, by the Rule of Omnis Ratihabitio, &c. But 
he agreed no moꝛe would be Aﬀets in his Hands than he recovered, 
and not as much as was received 02 declared fo2, and even fo? that 
he would not be liable till after Judgment, but immediately after 
Judgment, and befoze Execution, he is liable: Whereas where one 
ſues as Executo?, tho he has Judgment, yet till Execution, the Thing 
recovered ts not Aﬀects in his Hands. And as if the Hugsband had 
atually appointed the Oefendant to receive, he alone ought to bang 
the Action in his own Name ; ſo here the Ratihabition amounting to 
an Appointment, he ought to bing it alone: As if a Pan enter in⸗ 
to my Land, and take the Pꝛofits thereof, J may, if 5 pleale, 2 
im 
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Nonſuit ſets 
the Matter 
at large a- 
gain, Cc. 
Vid. Hob. 
36. 

Vid. Poſtea. 
A Devasſtavit. 


2 'Lev. 189. 


him in atcount a as my Bailiff, though there never was any Paivity 
between us till the Aion bought. 

And where it was obje#cd, That if the bzinging the Action ſhould 
amount to an Appointment, then by bzinging the Action the whole 
would be Aﬀets in his Hands befoze any Recovery. 

Ve anſwered, That would not follow; fo2 by being nonſuit, the 
Matter is ſet at large again, and he has Liberty to ſue the oꝛaiginal 


Debto2 ; but if he had Juvgment, and no Execution, oz ever like to 


have any, yet his bringing the Ackion, and having Judgment, would 
diſcharge the firſt Debtoz, and by Conſequence be a Devaſtavit in 
him, fo2 by the Judgment he makes the Defendant his Debto2, who 
never owed any Thing to the Teſtato?. 
And he quoted the Caſe of Norden and Levitt, Anno 77. which 
was this: Erecuto2 byings Trover fo2 a Converſion in the Life of 


his Teſtatoz, and the Party being arteſted and inſolvent, he takes a 


Covenant from him fo2 the Payment of ſo much Money in Satis- 
faction: And it was held, That fo2 as much as this did ertinguiſh 


the oziginal Cauſe of Acton, it was an immediate Devaſtavit, which 
Judgment was affirmd by "the Houſe of Lows, a fortiori, would 


Coſts to b: 


paid upon 
Nonſuit. 


1 Vent. 119. 
Hob. 288. 
Contra. 


Where Relief 
by Audits 
Querela. 


it be in our Caſe, the Extinguiſhing ok the oziginal Debt by Judg⸗ 


ment againſt the pꝛelent Defendant would be a Devaſtavit, and upon 
Judgment, not the Adminiſtrato2 de Bonis non, but the Adminiſtra- 


to2 of the Executoꝛ, ſhould ſue Execution. 
Tf Executoꝛ loſe the Teſfato?'s Scods out of his Poſſeſſion, and 


_ declares that he was poſſeſs'd of ſo much Gods as Executoꝛ to J. Ss. 


and 2 the Evidence it appears that they were his own p2oper 
Gwds, he ſhall be nonſuited, and pay Coſts. Vid. Hutt. 214, 220. 
Jf one as Adminiſtrato2 bzing Trover upon his own Poſſeſſion, 


and is nonſuited, he is condemned in Coſts: After Adminiſtration is re- 


volk d. he ſhall by Audita Querela be relieved againſt the Coſts. And 
this was the Cafe of Turner verſus Davis, 16 Car. 2, 

And it was laid down fo2 a Rule, That where an Executoz bings 
an Aion in which he nad not name himſelf Executoꝛ, there if he be 


 nonlſuit he ſhall pay Coſts. 2 Cro. 361. 229. 


But Powell and Gould ſeemed 3 fo2 this was an Action to 


make Aﬀets, and not fo2 the Recovery of what is ſo already; and 


If no Aſſets, 
no Coſts. 


Vd. 3 Lev. 


Go. 


i Vent. tog, 
110. conta. 


immed:ately after the Receipt, there was no Aﬀets accrued to the 


Executoꝛ. 


And Holt, Ch. J. ſaſd, That the Caſe in Cro. Car. 29. reported 


to be Three againſt One; ag it is in Hutton, is Two and Two : 


However, he was of Opinion there ought to be no Coffs, fo the 
Tard never came to the actual Poſſeſſion of the Executoꝛ, and could 
not thereto2e be Aﬀets in him; as if Teſtatoz s Gays be taken and 
converted after Death of Teſtatoꝛ, betoꝛe they come to the atual Pol⸗ 
ſeſſion of the Executoꝛ, they are not Aﬀets; and therefoze, if he be 
nonſuit in Trover ko: them. it were hard to make him pay Coſts. 
Et adjaurnatur. 


Domina 


— — „ — 


y 


Domi Regina *whwrfus Watton. 
de Caption e nen vb o "nt | Motion 
L e free e Tirpdr —— Sid. and tg 9b 4. 


ohis Brotlierick orecAt®, WI that i vers noblüppönt t6hav the) Iutß forego 
were (wein Ee do," whithey cher wert a I vf J IE ty e 
Petit Jury : And tho it might not be neceſſity toda, z © 

Ad Inquirendum pro Co 


} rpore Com'; pet at leaſt it ought to appear 
chut thip were am In O65 90" Evitr owerodPiecedents tobe 
bz D 0730! 371517 T 


$02 - Yoon" My of 5.1122 2060 * 


hatit = Weid 


inquirena”. 


rr] let 


dum HirSbte; it Auerber Daß Nenn u thy/Oburt,” G ** 
Mqarſitſoiis in Wing e wy | 5 


Time that wants thoſe- 
Ad Inquirendum, were quaſh d. e 
To which Holt, Ch. J. anfwered, That ße had known e 
guach v ko ft; but ünte ie Bos a pabeientir Difencs, and at the Slut Thi cis i 
_ of the Patty by the S atute, by H{Conſent noue should ever d ee 
quach d fo2 it; and in no Indiäment is it ever: faid' what the Juen Suit of rhe 
is to enquire of, but only, Ad inquirend pro Dna' Reg pro Corpore r, &. 
Com. and as to the Mant᷑ ot the Moes, Ad inquirend. y-cafe of 
Petit Jury you otily Cay, Ele#. trĩat. & jurat. without TapingyiAd tr. C 
andum Emiturh : And here-it's ſuid, Jurat ä 1 
Sacr, and it does appear that they were lwoꝛn to pꝛeſent, | 
there is no Jſſue joined; and the Reaſon why in Pꝛelentment at the 
General Quarter-Seſſidns.'it's 'nectMaty to lap, Ad inquirendum 
pro, &c. is becauſe their Commiſſion is ſuch, and the Jury muſt in- 
quire accadding to the nion; but here theit Commiſſiog:ig!/by 
a'StatuteZ-And if it were an Mvigment'fo2 Riot upon the'Stafute 
of H. A it might perhaps de held well, without the Mod InquivedE. 1, uigton 


And the 'Juhifition was ronfirmeyper C uur. cone 

wW '7 TT , : 0 62 | 
6: 41303 473% Rk 2 yz - BEE 443d ea! 
Darker werſus Sir Wm. More. 


HE was taken up Upon @ Judge's Warrant, fo2 eſcaping out of That 2 
11 Puion, on a Sunday; and the Aueſtton was, Whether this eccaper en 
being on a Sunday were ſuch Service of Pꝛoceſs as was againſt . $=49 oy 


the Alk dpa 2. C Aro thiwny the Coutt ut Commod:Begs fel War 
. — —- that Wraſon ; vet.nfw _* * 
the whole Court of King's-Bench held this Cakingita de in the 
ture of a freſh Purſuit, that is, a further Foꝛce and Means added tog 


arech Purity the at; and it is nd mig inal te, for Cam- 
mitmentagitjewit is but the old Commitment: continued viba/and 
the Gaoler oꝛ Party might have taken him upon a freſh Purſuit upon 
a Sunday before this Statute. And Holt, Ch. J. beſives ſaid, That 
if the Court could relieve him, it muſt be by Audira Querela ; fo? it 
being. on Sunday, is a Fa traverſable. But ceteri, if there were; no 


mox in it, we would da it upon Motion, but would not relieve in 
this Caſe. 
Lidford 
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se 


ur. Jf a Yan be made an Officer by Az, of Parliament, 
himſelf in his Office, he is indiXable fo2 it at Com: 
and any publick Dfiicer is inditable fo a Wigbehaviout in 


tafning, even where Entry is 


Horner erſas Bonner. 
ythes : A Pꝛabibition was moved fog, Wettin 


K % I 


Vide antea. £6. 


Cur. 
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Domina Regina verſus Paroch' de Littleport. 


ney ſome Pears befoze had ben Overſer of the Pom of that warden: for 
"Parth, and had digburſed ſeveral Sums of his own Wonep „ Orbe 
fo? the Relief of the Pz befoze any Rate made: After, and befoze turned our. 
the End of his Year, he was turned out by the Juſtices of. Peace, 

whereby he loſt the Oppoztunity of reimburſing himſelf what he had 

advanced out of the Pom Money. And now a Mandamus was di⸗ 

refed to the Church-watvens, Overſ@rs,8:c. to make a Rate fo veim- 

burſing him what. he had been out of Pocket on Account of the Pex. 

To which they returned, That the Pariſh did never agre to his Dis. 


of Peace. and that his 2 were not allowed by the * 


Eyre, for: the Pariſh. . 1. This crit does not lie in this Caſe: If ſuch a 
but it ſhould be, 1ſt, To the Juſtices of Peace to ſettle his Accounts. pong in 
2D, Tho it be uſual fo: Overſers thus to advance Money, yet the 
Law gives them no Remedy to come at it again, fo2 the Statute 

does not rnable'them-to charge the Pariſh with any Debt, but he is 
firſt to raiſe che Money, and then to employ it. And a Conſtable 
was bound ta give Money fo2 Removal of Tlagrants, and ſo were 
Dverſers of Highways under a Neceſſity of advancing Boner, yet | 
they bad no Remedy k it till 14 Car. 1. & 4 W. & M. 8 N 

2. M there had been any Remedy, it ſhould have bern agaitif the What Rem. 
immediate Succeſſo2; foz you will not ſuffer an Examination upon 'a 4), 2 
n after theee Pears n as was mne in Karg _ 
Caſ- = 3 ICS ; | 
3. The Crit ought ta have fixd them to a Sum certain, and 
not to hape left it to the Dilcretion ot᷑ the e and 8 
Vide laſt Ferm, Queen verſus Chafey. ? 


Wells contra. 'TUhen the Dverſeers have ** 2 pie wn fo the Argument 
Relief of the Pon, nom they become in the Stead bf the 1 
Charge fo? © much to the Pariſhi and in tale ot a Baſtato * ee 
they ſhall be allowed what they have lam out to the Bidwife; o Main 
tenance ofthe Child, :befoe any Omer made. And the Tafes:ob- 
jeded, zuhere n Lam was fuin tu habe been made on Purpoſe fo2Re- 
imburſement, they arr nathing dike; this; for: here the Parish d by 


the Law chargeable to the Relief of the Pon, = there it was not 
chargeable by any Beango g 7 <-> 


— . 


Holt, Ch. J. The Queſtion is, Howthe Law ſtands ? The Statute ge Tha: 
appoints a Method fo2 the Relief of the Joo, viz. That the Church- che Officec 
wardens and Overſeers, and ſuch Inhabitants as they ſhall call to weng War 
them, ſhail make a Rate: But here an Officer begins the wꝛong 
Way, that is, advances Money without any Rate made; and this 
b is the Way to oppzeſs the Pariſh with too great a Charge: And if 
4 any \udden Charge comes after a Rate — there ought to be a 


new 


98 
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How the Or- 
der for a Rare 
ought to have 
been, and how 
to account. 


and amis if 
the Juſtices 
refule to ap» 
prove the 
Rate. 

Rates when 
to be made. 


2 If Ne- 


ry be not 


in the Caſe ; 
and if the 
Sum levied 
ought to be 
certain. 


new Rate made oz that, tho' J don't ſap but a Rate may be made 
after the Pooꝛ are relieved ; but then the Oꝛder ought to be fo? levy 
ing the Money fo2 the Pooz, and not foꝛ the Dverſeer, tho' it is rea- 
ſonable the Overſeer ſhould thereout ſatigfy himlelf fo2 what he befoze 
laid out; but ſill the Overſa&rs mult account with the Juſtices fo2 
what they have received, and what laid out: And this is not like the 
Caſe of a Baſtard-child, fo there is no Method of raiſing, oz of lay. 
ing the Boney out in that Caſe as is here. 


Powell accord. J would help you if J could; it's true, there may 
be ſuch an Erigency as would not admit of the Delay of a Nate; 
and there the Overſ#r may advance, and ought to have a Rate in 
convenient Time, and have it appzoved as it ought by the Juſtices ; 
and if they refuſed to app2ove, there a Mandamus had ben pꝛoper; 
but ſtill that Rate ought to be a Ps Rate, and not to reimburſe 


himſelf, but that is his own Bulineſs, when he gets the Boney : 


But the Overltr is obuged to advance no Money till Rates be made, 
and the Boney raiſed ; and by the Statute a Rate ought to be made 


Nom this Term it was urged, That by the Statute of 43 Eliz. 
by which Overl@rs of the Pon are appointed, he is to be choſe Pearly 
at Eaſter ; and immediately befoze any Rate can be made, here will 
be a Neceſſity fox Boney, fo2 Juſtices of Peace make Oders upon 
Dverſers to relieve ſuch a Perſon without taking Notice whether 
there be Money 02 not, and Indickments have bern frequent fo? diſo- 
beying ſuch Owers : And Dalton's Juſtice of Peace was quoted, where 
it's (aſd, an Oꝛder of Sefſtons im refunding an Dverſr had bern al- 
: And as to the Dbjeion, That it is not to levy any Sum 
certain ; it could not be otherwiſe; fo2 if a Mandamus were to levy 

20 |. due, it would be a good Return to ſap, That 

30 |. due : Quod Holt negavit, & vid. ant. Queen 

= 


A 


. Juſt. Overſeer need not advance a Farthing of his 
the Church-wardens and Overſeers of the Poo? 
whether the Pariſh will oz not, ſo it be confirmed 
ce; and if any refuſe to pay ſuch Rate, it may 
, and there ought to be a Bonthly Rate, becauſe 

and Poſſeſſions frequently change. 


And per tot* Cur', the CUrit was quached. 
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Domina Regina verſus Daniell. c. 499 


JE was indixed, far that he quendam R. S. Serpant and Appzen- . bete. 
tice of one B. of London, a Shopi & Domo, & a Servitio ding and can. 


pred” B. diſcedere & ſeipſum abſentare procuravit allexit perſuaſit & fing en Ar- 
cauſavit. 1 wn ag 
Service. 


Brotherick excepted, That there was no Averment, that the Ser- 1 Exception, 
vant had left the Service; and though in ſome Caſes, if one addiſe oz 1 Aue 
perſwade another to an ii Thing, if the Thing be done in purſuance of leaviag his 

of ſuch Advice, the Adviſer ſhall ſhare in the Dffence ; yet in no Caſe ic. 

the bare giving Advice, 02 endeavouring to perſwade one to do an 

ill Thing without moze, is puniſhable : But he agrad, That if ſe- 

veral conſpire and confederate together to do an ill Thing, though 

nothing moze be done, it will be indiable, becauſe the Breting toge- 

ther in oder to ſuch Confederacy is unlawful: Vid. Poph. 134. 

Vaughan's Caſe, 2 Roll. Abr. 75. 4. And all that is charged 

might be, fo? pꝛevailing with this Servant to go with him to the next 

Dooꝛ to ink a Pot of Ale; 11 Co. 98. Jf a Framan of a Copa 

tion 02 Bozough does endeavour, intend 02 conſpire, with others, to 

do an Aﬀ that tends to the Pꝛejudice of the Cozpozation ; yet if 

be no A done, it's no good Cauſe of Disfranchilement, no2 of Jn- 

vittment, fortiori, it will-not be a g Cauſe here, where the En- 

deabour is only to the Prejudice of a ſingle Perſon in one particular 

Inſtance t And the Rule is, Non efficie affectus niſi ſequatur effectus, 

Even in a Conſpiracy there muſt be ſomething done in purſuance of it. 

Ind the ſtrongeſt Cale ot this Rind was the Caſe of the K. v. Starling ; 

Indimene oz meting and conſpiring together how to impoverith the 

Farmers at the Exciſe ; but the Reaſon why that was held indiltable 

was, becauſe ſuch a Thing would affe# the publick Revenue; and if 

the Conſpiracy were, that none ſhould buy Coffe from B. and no 
mo2e done, it would not bear an Jndikment : So if Confederaty were 
ts lay-wap a Man, and kill him, oz rob him. wh 

But Holt, Ch. Juſt. denied the two laſt Jnſtances. 


2d Exception was, That it was not ſaid hom long he hay with⸗ 
dꝛaton, in caſe any Abſenting o2 CUſthdzawing be unverſtoy, which dor hat time. 
ought not to be; fo? whatever is effentially necefſary to maintain an 
1 muſt be direftly and clearly charged, and not only by Jn- 


King contra. The WWo2ds, Caufing, Procuring, 6c. are very firong, =. 
and neceſſarily impozt a Withbzawing. ; and he quoted a Pꝛecedent of 
this Kind out of Raſtall, tit. Indictment: And this ſure is a Batter Netter in- 
indittable, foz it breaks that Truſt that is betw#n Baſter and Appzen- di- 
tice, with very ill Example, and publick Jnfluence to all the Appzen- 
tices in England. | 


© 2 Holt, 


Indi ment . 380 
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Ch]. doubted 


whether 1 
were an Of. 
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Holt, ch. Joſt. doubted ——— it were an Offence indidable, be 
cauſe it was only a puvate TWUrong to the Maſter; and that intt- 


tence indicta- xing, &c. a Man to do a Thing, did neceſſarily import, that the Thing 


ble. 


Bate adviſin 
to 16b or kill, 
not indiQta- 
ble. 


Time of Ab- 
ſence mate- 
rial. 


more, it would not. 


Arg. That 


the Matter 1s 
_ indiftable, 
and a total 
Withdraw. 
ing imported. 


was done, and the Cale of Starling was direay of a publick Nature, 
and levell d at the Government; and the Gift of the Dffence was its 
Influence on the Publick, and not the Conſpiracy,' fo? that muſt be 
put in Erccution-befoze it is a Conſpiracy 2 It two 02 thee conkede⸗ 
rate and agree to indit a Man of a Crime of which he is not guilty, 
that very Mating and Agra ment is an ill and unlawful At, but not 
tndi#able perhaps; but if Mating be to rob oz kill. it may de india: 
ble, but even there adviſing one to rob oz kill, without ſomething be 
donc thereupon, 1s not indifable : And tf a Man commit any Dffence 
under Treaſon 02 Felony, and another deſire him to withdzaw from 


Juffice, oꝛ do receive 02 harbour him in his Houle, &c. it's no Df- 


fence puniſhable, no moze than tis to pꝛoted a Man in his Houle 
from Arreſts in a Civil Adion; and ſince you don't ſay foꝛ how long 
Time the Abſence was, if there were no moze in it, how can 8 
Court appoztion the Puniſhment to the Oltenee 2 


11 1 Ch. Joſt. agred, A Conſpiracy to tharge one with a Baſtard» 
child, is indittable ; but if one * adviſe another to dan 2 


i 


powell. J thougbt n utter en becauſe there are mand 
Is of Parliament concerning the Regulation of Appzentices and 
Servants, and that to run * ugainſt any of thole ads, wa 
Matter inditable ; foꝛ it becomes a publick Concern, that they ſhould 
be kept in god Oder: None prevail with: a Wife ie io Teabe her H 
band, he is indilable fo2 it, thongh it be of no moze publick Nature 
than this, becauſe it's a Preach of the common Society of Ban- 


kind, and this tends to deſtroy the publick Truſt and Confidence that 


That bare 
Conſpiracy 
was heid in- 
dict able. 


If indictable, 
whether a 
Continuanao 
ought not to 
be. 


ought to be betwarn Maſter and Servant; and in reſpet whereof, the 
Law makes it a greater Crime in a Servant to kill his Mater than 
in another, fo2 it's Petit Treaſon in him, and only Murder in ano- 
ther: And he quoted the Poulters Caſe, 9 Co. "where bare Conſpiracy 
without moze, was held indickabie. Then let us ſee the Manner of 


laying it, and J think it's well enough, fo2 the Caſe will lie fo2 pꝛo⸗ 


caring a falſe'Return, with alledging, that kalle Return was made; 

and though there be no certain Time ok Abfence laid, it's diſcedere 

a Servitio, and that ſhall be a final and total Withdawing. | | 23 
- Gould accord" with Powell in omnibus. IT 


Brotherick. Every Uiolation of the Law, every common Treſpaſs, 
is in malum Exemplum, but not indikabie; and as to the Continu⸗ 
ance of Abſence, if a Man lays a common Treſpaſs done at ſuch a 
Day, ft ſhall not be intended to continue farther without a Continu- 
ando: Sure then it will be hard to intend an Offence lald in an In⸗ 
dictment to be committed at a certain Day, to continue longer than 
is expꝛeũiy laid: And he ſaid, That if at Common Law one hay 
__ himſelf ko a Peat, and another had pꝛevailed with him to ab- 


ſent 


— before: And F. N. B. was quoted, T 
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ſent himſelf from that Service, Indidment would not lie foz it: Jn- 
deed, if this were the Cafe of an Appzentice compellable to ſerve bp 
Ac of Parliament, it were the ſfronger againſt me; but foz a bare 
Apprentice, that is inf under an e of ”" own * a s 
very hard to maintain t. 


Hott, Cb. Juſt. JE Setvant * a bet, a at ram, kill te Where to in 
ner, it will be Petit Treaſon ; and yet to intice ſuch a Serbant to I 
leave his Matter, wotnld not be "{nditable : So that Reaſon fails; "q ble. | 
the Reaſon-why it's Petit Treafon, is becauſe of the Breach of D 
and not of the continual Obligation of Beru. 


The Caſe was moved again this Term, and the whdie Conte va 1 
nimouſly reſolved, That the Indikment was ill as to the Manner, foz in for Wane 
Uant of an erpzeſs Megatton, that the Servant dad abſent ; fox tho 4 <xerels 
@ Cauſe can't be without an Effet; and that it's laid cauſavit him to Abſcnring 
leave his Service, yet in Jridiaments it ought to be expꝛeſly ſald, that | 
the Effet did follow : and ſo it was in the Caſe of the Queen v. Tracy 
That Treſpaſs would lie to; ſedũ⸗ 

cing a Servant; and the Court ſaid, Coe hog 1-4 be a Differerce 4" And Julg. 
detween #! af and an Apprentice, not reſolve if »;6; vor no 
the Hattkr ol this'Jnvitntent were T 92 not; and Judgment I 15 
teſted Nit Befüfe the End ok the Terim. And the laß Day of Term, . 
Hole, CH. Juſt! ſafy,: Pe was not fatisfied, that to ſeduce one's © | 
Servant de was inbifable, but . 5 bim to embezel his 
Baſtet's''Gaibs 'was ;; bu then, er twere neceſſary to alledge 
that he Had ende pellen them, koz he ſaty- N might * 
oy the Lohan of Porſwaving. Foes 

"uu note; Here it was ſaid, That the aden divembezol; kat 
us Venue ] ad, ſo e was arreſted. 
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Aymond moved to * nes meta and Colts, ute Wherefore | 
Rn Court, and to be relieved againſt the Penalty.” 4 1 


1 of a 


' Mountagie urge, . in this Cale they — not telieve in = 
Chancery, -unteſs the Purty Obligoz would pay a Debt barrable by the 
Statute of Limitations ; anv inſiſted on the like Benefit here, this 


being an equitable Motion; but the Court would not hear of it, but 
made the common Rule. 


Vote, The whole Penalty muſt be 1 into Tout, becauſe 
Intereſt and full Cofts are to be tared; and one may have the Rem⸗ 
nant out mme, 


Croſſe 


Conuſance 1s 


102 Tam, 8. Hull 2 Annæ, in B. i 


Croſſe verſus Bilſon. 
Ia Replevin, Eplevin fo2 taking his Bare in quodam Loco, vocat* The King's 
Plea in bo, Highway: The Defendant cognovit Captionem, Damage fe- 
* Rep! o ſant, in quodam Loco, vocat' The Queen's Highway, as Batliff to 
an Idus, Or- the Lam L. whoſe Frechold the Place where, is, abſque hoc, That he 
Replic', — took Equam pred in pred Loco, vocat The King's Highway; prout 
concludes in the Plaintiff adverſus eum Narravit, & hoc paratus eſt veriſicare. 
2 unde petit Judicium & Return, &c. Plaintiff comes and ſays, Quod 
nal in C. B. cognoſcere non debet, quia dicit quod ditto tempore quo, &c. cepit 
for the Plain Equam pred' in pred Loco tunc, vocat' The King's Highway, modo 
_ & forma prout pred* Plaint allegavit, and hoc petit quod inquiratur 
per priam'. The Defendant demurs, and concludes, Unde (ut prius) 

petit Judicium, & quod Narratio pred' caſſetur; Judgment final in 
Error ia BR. Com Banc' fo2 Plaintiff, and aftirmed here upon Crroz, | 


Holt, Ch. Juſt. The whole Point of the Caſe, take it the ſtrongeſt 
that can be, is, after a Plea in Bar, and a Replication, the Defen- 
dant demurs ts the Replication, and concludes in Abatement, and 
ſure there Judgment final ought to be given; and they all agreed, 
That all the Batter of Conulance in the Plea was walved by the 
abſque hoc; and the Conuſance in a different Place from where the 
waived by the Declaration lays. the taking, is in truth Matter only pzoper in Abate- 
ee ment; but the Concluſion turning it into an-Avowy, makes ita 

2. That where Plea in Bar, as all Avowiies are, and final Judgment is always gi- 
racer of i, ven upon them, if they go fo2 the Avowant.. They alla agreed, That 
pleaded in Where Batter in Abatement is pleaded in Bar, and concluded in Bar, 
Bar,&<Judg- Judgment final-ought to be given. C.. 


ought to be. ö „%% Sas 4. IAOES - n 
But it was obje#ed, That the Demurrer being ill concluded; viz. 
in Abatement, and contrary to the Bat, it was to be looked upon as 
if there were no Concluſion at all, and it would be a Diſcontinuance, 
and Judgment ought to be by Nil dicit. 


To which the Court anſwered, That the Concluſion to the Demut 
rer was, Unde petit Judicium (ut prius), and that is well enough, 
and acco ding to the Concluſion ot the Plea in Bar, and the ſubſe- 


1. That all the 


Matrer of. 


Juigmer: So per tor Cur, the Judgment was affirmed. 
If a Replea- Note, Here Powell poſitively ſaid, That Repleader could never be | 
der can be pon Demurrer, but 18 always after Iſſue z though the old Books 
upon 2 De. (@med to make a Queſtion of it, pet there were 20 Authoyities in the 


murxrer. 


new Baus of it: And pet Brotherick ſeem d as earneſt of a contrary 
Opinion at the Bar, tacente Holt, Ch. Juſt. & Cur' reliqua. 


Note, 
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Note, In the Debate of this Caſe at the Bar, it was agreed, r in . 
That the Batter of this Plea was Matter in Abatement, viz. a Aa- Ce che 
riance in the Places. 


Matter was 
2. That in Replevin the Defendant is both Ao? and Defendant, n . 
As Defendant, he may abate the Plaintiff's TUrit, and that were vain rciance. | 
fo2 him to do if he could not have a Return, and therefoze he muſt | 
p2oceed from his Plea in Abatement to make Conuſance; fo2 his 
Action being a Claim of Right to diſtrain, he ought to make Title 
- 2 the Plaintiff in the Replevin who claims Pꝛoperty in 
iſtreſs. | 1 
Pet this Rule would be explained: if Defendant in Replevin claim uber b. 
| Property in himſelf, he ſhall have Return without Conuſance, be- fendant 
cauſe his Plea deſtroys the Plaintiff's Title: So if he lays Pioper⸗ — kes 
ty in a Stranger, and make no Conulſance, if that Matter be admit . 
ted by the Plaintiff, there ſhall be a Return without Conuſance; fox Vis» ler. 
in that Cale, by the Admittance, thePlaintiff's Pꝛoperty is deſtroy d. 7 ven. 125. 
But in all Pleas that do not ſhew the P2operty out of the On ys. 
Plaintiff, there muſt be a Conuſance made, and the Plea is what 
only is anſwerable, not the Conuſance, fo2 to traverſe that wouln = 
be a Diſcontinuance,/8 Ed. 4. 4c. b. Cro. El. 372. Mic. 2 W. & M. in 
B. R. Hall verſus Foot, | ' 3 


Jf a Ban plead Matter in Bar, and conclude in Abatement, it 1e pu be in 
ſhall be taken fo2 a Plea in Bar from the Nature and Reaſon of the B., aud cn. 
Thing ; foz the Plaintiff can have no Writ, if he has not a Cauſe of ud» in 4- 
Attion, and theretoze the Court will take the Plea in Bar, 37 H. 6. 
24-2. 36 H. 6.24 . CES Gy 


Matter of Abatement, and contludes in Bat, Et Vid. Vent 


Jf one pleads be 
petit Judiciom fi Pl. Actionem habere debet, tho he begin in Abate- ** 
ment, and the Batter be allo in Abatement, yet the Concluſion be. 1f tbe wo, 
ing in Bar, makes it a Bar; and the Reaſon is, becauſe you avinit Abe, 
the Writ by concluding ſpecially- againſt the Action, 18 H. 6. 27. and con- 


32 H. 6. 17.b. 36 H. 6. 18. 22 H. 6. 33. b. 18 
And here Holt, Ch, J. ſaid, That in Replevin if the Detenbant klo cc D. 


will take Advantage of a Uariance in the Place where the taking is fendant in 
laſy, from that in which-really it was, he muſt plead it in Abatement, Refer 44. 
and begin eſther Petit Jadicium de Breve, 02 de Narr', quia dicit, the 


vantage of a 


Cattle were taken in ſuch a Place, abſque hoc, that they were taken V-cince. 
in the Place in the Declaration. Then inden he comes, Et pro Re. 
torn' habendo Diſtinly : pe ſays, he avows the taking in the Place 
mentioned in the Inducement of his Traverſe, Damage feſant, o2fo2 
Rent, &c. To which no Anſwer is to be given, but all is to depend 

on the Plea in Abatement ; and it is a pzoper Concluſion in Reple- 
bin to lap, Unde petit Judicium & Return Averior, withou tfaying Conctuten. 


any Thing of Damages, to they are given by the Statute. 


Ogden 


1 Term. S. Hill. 2 Anne, in B. R. 
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Ogden verſus Turner. 


If aQionable Ale fo2 theſe Moꝛds: There goes Ogden, who is one of thoſe 
Sup . 2 that ſtole my Lozd S. s Dear. Againſt the Action was offered, 
Sicbou wet. That 02s ſpoke are not like Wows in Deeds, fo2 they are Fortius 
ring ir to be verſus proferentem in Deeds, 8c. but otherwiſe in caſe of Action fo? 
a tame ong. them, Hob. 77. 1 Ro. Ab. 70. Nur. 50. 54. Not afttionable to ſap 
that he ſtole a Deer, without averring it to be a tame one; 92 if that 
were averred, without alledging that he knew 1t to be a tame one. 
And here it is not averred that a Deer was ſtolen from my Lozd, ag 
it cught ; as if it be fad A. poiſon'd B. without averring him dead, 

not aitionable. rs d 


54 I:mut Contra. It was urged, That this mult be underſiood of a tame 
be under- Deer, of which Felony may be committed, and then without Queſtion 
ſtood lo or {x will bear Aﬀion ; 02 it will be underſtood of a Deer in a Park 02 


ſo, and there» 


fore ationa= Place where Deer are kept, and then it comes within che Puntflſh- 


= ment of the Statute of 3 & 4 W. & M. c. 10..:againſt;;Deer-ſtealers, 


whereby they are to pay 30 l. and Jmpaiſonment, oꝛ Pillozy and Jnt: 
. pꝛiſonment; therefoze, quacunque Via data, the Aion will ie. And 
vid Vegt g. the Cale in 4 Co. was inſiſted on, that to ſay of a Moman, That 
1 81d. 396, the has a Baſtard, is aftionable ; becauſe it bzings her within the Dan⸗ 
397-conra. ger of the Statute of 18 El. Vid. 2 Sid. 2, 24+ Palmer 298. 1 Ro. 
| b. 37, 34. 38. 1 Cro. 436. and if the Defendant had indied the 
+ _- Maintiff here, after Acquittal-he might-maintain an Action foz it. 
wy £544 6 | 2 Hy 3 "oh OS. 1 | 

Jo. 1 


1 Jo. %% Cur. Mons which of themlelves are. attionable,. without. regard 
1010. 14. {6b Perſon,o2 fozeign Heip;muſt either innanger the Party's Life, oz 
 . _ Ubjef him to infamous Punichment; and tis not enough that the 
Party map be fined and impaiſoned, fo2 ik une be foundigyilty of any 
| 5 common Treſpals, he ſhall be fined and impzilon d; yet none will ſay, 
rens . that to ſay one has committed a Treſpaſs will beat an Amon; 02 
— Rat leaf}, the Thing charged upon him muß im it eit e £andatous; ) 
and this here is, Ehat he-ſiole a Deer, which is Fer Nature; ide 
2 Co. 58,39. Nit ſcandalous. To ſay ſuch a one burnt a Barn, without ſaying 
Y-1-64 that it was Patt ot a Mauſiau houle, o ha Coꝛn in it. nat atioria- 
1% ble; and the Caſe af Sir Lionel Walden in 2 Vent. n carried ton 
Ro. Ab. 60. fax and happen d in a dangerous Time, hen the Kingdom in gene- 
Jol 199. kal were moze furiouſly enraged againſt Nene: Che Mads were, 
L. M. is a Papiſt, and goes to Mass, Aud the Penalty by the 
Statute is a pecuntary one, and the Pilloꝛy is only fo? ant of Mo⸗ 
naex. o is not the direct Penalty: given by the Statute. And beſides; 
Holt, Ch. J. ſatd; Chat Palo upon this Account did not make the 
Perſon infamous, but he would remain a good Titneſs nevertheleſs. 
And to ſay, that one has hunted in a Park without Leave of the 
Owner, and killed a Deer there, which ſubjefts him to the Penalty 
of the Statute de Malefactoribus in Parcis, o2 to call a Man a Papiſt 
ſimply, would not bear an Aﬀion. And he ſaid, That to ſay of a 


voung 
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young Mo man that ſhe had a Baſtard, is a very great Scandal, and | 
fo2 which, if he could, he would encourage an anon; but it is not 14. pofe. 
attionable, becauſe it is a ſpiritual Dekamation, puniſhable in the Spi⸗ 
ritual Court. So it is to call a Van a Heretick: And he denied the 
firſt Reaſon given in Anne Davis's Cale, 4 Co. 17. a. Et per tot. Cur. que il ea. 
Querens nil capiat per Billam. | | piar per Bul- 


lam. 


Note. Per Cur. Tf Feme Covert be arreſted, and it 4 clear and 


When Bail 
notox0us that the is covert, common Bail ought to be received ; but by Feme Co- 
if it be doubted, ſhe ought to n Oil, E 

Anonymous. 


* 
3 4 


Was inditted fo2. deceptive coming to B. as ſent from C. to ladiftment f oth wy 
whom B. owed Honey, to call koꝛ and receive the Money; and for coming / © 


receiving the Boney, ubi revera, C. never did ſend hum. —_— . 
Per SIE .Jf he had come e with a k. falſe. Token, it had been. crimi⸗ 1 


nal, t a; but the Queſtion is. Whether this zn ſuch a via. ; l. 3. 
eat as is ind alda t. as playing with falſe Dice is, foz thst is ch < _ 


a Þ Perſon. of an 01 Cad cant diſcaher; but any cor 
on pa 5 


ditment to 1 one Bc other l poral Poniſh- 
Per Cur. TG es _ — me Dpept 


+ 5 7 ris _ 
2921 4 . IE. 


; *.' "% £ - 
N. 1 1 Rn 
. * ay... £ N 9 o 5 
8 9 4 , + 7 


Bees hole a 8 to execute their 8 and the Court Treſpaſs lies 


would eee. but bid the * bung Vs Aion againſt Bai- 


liffs fi 
ag — 1 


1 1 ” 8 Houſe, Se. 


Lett verſus Mills. 


| mn Þ E Defendant, pleaded in Abatement, that Suſcepit O digen Abatement 
} | Militzrem, & jam Miles exiſtit; and upon Demurrer it was re⸗ chat be re. 
tolved. That Suſcepit Ordinem Militarem was a very pꝛoper May of _— Order 
 erpeeſling that he had received the _ of Knighthood. Vid. Star. ob. 
Go MUG : | 
2. Miles, without Addition, is to be underfwd: of a Knight Bat 
. hich is Part of a Ban's Name. 
3. That there needs no Venue where he was dub'd a ni 
cauſe any Thing that docs concert the Condition of the Perſon 


* , . * - * 
; . 4 < i 


nat 


| i tric bee te Lon 6 las 1 " „„ rn. 
| 4. t ik a Knight and * is a lea v. S und. U 
p in WatemonF--; 4 70 bog ood t 10h 4 3 


But it not being tand that he was a Rnight Tempo re n Bur a Reſpond. 
ny Billz, oꝛ after the laſt Continuance, the Court owere a Reſpond = ot ul 
Ou er. 82 in 2 


P 
h 
1 
0 Þ Note, 
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Bill againſt 
Artorney, 
when to be 
led. 


The Counteſs of « Bidar s Caſe, aig his Grace the 


Special Ver. 
dict upon a 
feigned Iſſue 
out of Chan- 
cery. 


* 


Note, * it won id, That a Bill filed againſt an — muff 
be filed in full Term, and it is not enough it Hould be on any of the 
Clloine Days. | 


329 | ©. .” Dake of Bolton. 


CPecial Cerdift upon a feigned Iflue out of Chiniery Aethether 


the late Duke of Bolton did by his Laſt Mill deviſe certain Fee- 
Farm Rents to J. Earl of Bridgwater in Fee) found, That the ſaid 
Duke, at the Time of his Death, was ſeized of ſeveral Lead and 
Coal Mines, and ſeveral Mills in the County of Weſtmorland, and 
of divers'Fee-Farm Rents in Yorkſhire, and of divers other Lands 


_ and Tekements, and made his Chil in hzc Verba : on 


- 
* * 


ain 
* 


i . 


as to the Re- 


ſidue of the 
Eſtate. 


A Clauſe as 
ro Fee-Farm 
Rents. 


1. He gives ſeveral Lands and Tenements to the 10 W. 1 
let, wird Remainder to Firſt and every othet Sons in Tail, &c. 
pte futcher gives him 8000 J. to be paid by his Erecutors. Then 
de gives to J. Sarl of Bridgwater, his Son in Law, 500 
his Bities-which he 


: and all 
7 Bec. 


of the Earls bf Burlin) and Tha 
in Gueſtton. n * 


And then tomes the 


All which I give and deviſe to my Laid Son | in Law J. Earl of 
Bridgwater, his Executors and Aſſigis, together with all my Plate and 
Jewels, and all other my Eſtate, Real and Perſonal, not otherwiſe diſ- 


RF 5 


poſed by this my Laſt Will for to be given by him to his Children 


as he al think convenient, I Tolely truſting to his Honour and Diſ- 


cretion, Ce. that be will give tbem ſuch Proviſion as will be neceſla- 


ry for them. 
And another Clauſe was, Whereas I have contracted for the Sale 


of my Fee-Farm Rents, my Will is, That if my Debts ſhall not be 


ſatisfied out of my other Eſtate, my Executors (whereof the Earl 
was one) ſhall and may ſell ſome Part or all of them for Payment 


of them, ere * Rerits : are not deviſed by wy. Laſt 


t. If the Fee. 
Farm Rents 
paſs by the 
firſt general 
Words. 


Will. | 
This Caſe 8 ben thiee ſeveral Times argued at the Bar, 
now the Chief Juſtice deltbered the Dpittion'of the Court 5 


Fout Things are confiverable upon this cut; 25 
I. Whether 1 this Clauſe whereby the Reſidue 1 the Duke's 


Effate; doth Real and „is depiſen to the Earl of Brid 
water, the Fel ⸗ Farm Rents do palg by Uertue of the gener: Mo 


vs, 


Reſidue of all my Real and Perſonal Eſtate, en out. L e mY 8 
not otherwiſe on eee of, — ** ay 


by 4 
p 4+ ,- 


2. Sup, 


* P ²˙¹ rd a ts ee td 


is, Eſtate Real in Fe, 02 fo? Life. 


_ Eſſate; but ill it is not a real Eſtate, fo? it is teſtamentarp, and de- 


at the leaſt paſs, foꝛ a Chattel real is no real Eſtate. And this is 
no new Queſtion, fo2, Vid. 1 Ro. Ab. 834. Stiles 493. That the Mod 


other particular Wows which expreſs a Spec 
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2. Suppoſe they do paſs, Of what Eſtate ? Thether in ck 02 + 2. For ber 
only fo; Life: 


3. To conſider the {Wows, not otherwiſe diſpoſed of, together , , Th. 


with the fozmer Mod.. lacter Words, 


and other 
4. CUhether, conſidering other Clauſes ſcattered in the CUill com- 2 be 


pared w.th this, the Rents will thereby paſs ? conſidered.” 


1. As to the firſt Matter, the Duke of Bolton, after ſeveral Dil. r. Thar che 


poſitions in his CUM, gives his Perſonal Eſtate to the Earl of ill 4 
Bridgwater, aud then gives the Reſidue of his Eſtate, Real and Per- Freehold as 


ſonal, to him: Sure the Rents paſs by the Mom Eſtate, fo2 that Cen 
Wow is ſufficient to paſs a Frethold as well as a Chattel. 


The Wow Eſtate is a Genus generaliſſimum, pꝛedicable of two 'Tis Cm ge- 


Spetics that have their Difference, whereby they are divided, that 5. lgr bi at 


is, Cſtate Real, and Eftate Perſonal. 
Eftate Real is Genus ſubalternum, and has its cpecies too ; ; that 


two Species. 


And ſo is Eſtate Perſonal in like Manner to be bꝛanched int 
Chattel real, and Chattel perſonal ; and it has that Difference of a 
Chattel real, not becauſe it is a real Eftate, but becauſe it has a real 


Extrattion. Aan ſeiʒed in Fee makes a Leaſe fo2 Pears, Leſſee fo2 


Pears has a Chattel real, becauſe his Eſtate is derived out of a real 


viſable by Mill at Common-Law by the Owner : So that if it were 
of Lands in Knight's Service, oz in Capite, the Owner could not 
deviſe the Land fo2 a Term; but if he had made a Leaſe fo2 Pears of 
it, then it became a Chattel in the Lefſee, and conſequently vet ſable. 
Do that the Moꝛds Real Eſtate cannot be ſatisfied without a Freehold 


Eſtate compꝛehends both, viz. Freehold, and Chattels real and perſo- 
nal, elpecially if the Wows Real and Perſonal be added. 


Obj. It is true, by Deviſe-of a Mans Eſtate real and perſonal a o Rule 
Freehold would pals, if theſe Mods come not accompanied with tha _ 
ies of an tnferto2 Ma- gen be 4 
ture, and which only can extend to a Cbattel; and there the Gene ⸗ drained, G. 


tality of this Wow, Eſtate, ſhall be reſtrained and explained by the by the pre- 


precedent particular Wows, actowing to the Rule in 2 Co. 46. cicuk * 
1 Saund. +1607 WEILL! and dburdance of other Boks. Words. 


a He 74. 
ar D 2 e 


* 


. 
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R. rue, but Anſwer. The Rule is good and general, eſpecially where the par- 
ee he ticular Tlopds compꝛehend and expzeſs a Thing of an inkeriour J2a- 
g-n:ral ture, to the general Wows ſubſequent ; and that the general Toms 
Wo:d+ pu' = are put without their dividing Differences, fo2 there indeed the Gene- 
—_— w___ rality of them ſhall be controlled by the Bounds of the particular p2e- 
rake a higher cedent CU02DS, but where the general Wozds do put the pzoper Dik⸗ 
e ference of Particulars, and beſides, take a higher Species than the 
in the piece. Particulars mentioned befoze, as in this Cale it does by the (Uo2D 
dear Particu- Eſtate, which is a higher Mod than mentioned in the precedent Par⸗ 


— 


8 ticulars, and Real and Perſonal the pzoper Difference, there the gene- 
ral Coms ſhall over-reach the Particulars betoze ; as if in the Arch 


biſhop of Canterbury's Caſe in 2 Co. the Mas had been, And all 


Eccleſiaſtical Perſons of ſuperiour or inferiour Rank, they would have 


taken in Archbiſhops, Biſhops, &c. Vid. 1 Cr. 447. 1 Roll. Abr. 834.5 
A Pan ſeized in Fee of Lands, and of other Lands by Yoztgage 


do. 386. not foꝛteited, deviſes firſt all his Lands in Fee to A. and all the ref 
of his Goods, Chattels, Eſtates, Yoztgages, Debts, &c. to C. it 
was held, That no Freehold pals d, and very rightiy; fo2 there the 


— Todd Eſtate came with particular MNoꝛds, without putting the due 


Difference as is done here. 


0% Tlat the Objection. The Mop Reſidue ig a Moꝛd of Relation, and there- 
See, te fore to be confined by its Relation to ſomething given befoze ; and 
F . oi 
R. It may te- Anſwer: 1. This Mod Refidue is not to be underſtood as only ap: 


Fe rock plitable to the next immediate-Clauſe of Deviſe,to the Earl of Bridg- 


before. water, 2. Suppoſe it were ſo, yet that would not hinder the Earl 


from taking an Eſtate of Freehold, fo2 it muſt refer to all the other 


is deviſed befoze, why then may not Reſidue relate to it? Suppoſe a 
Man deviſes the Banoz of Dale to A. and the Heirs of his Body, and 
has other Lands, and deviſes the Reſidue of his Eſtate to J. S. and his 
\ Heirs, ſhall not both the Reverſions paſs, and relate to the firſt as well 


V. Hob. 65. 


muſt relate, muſt relate to Eſtate both real and-perſonal. But fo2 Ar- 
gument ſake, ſuppoſe it ſhould only refer to a Thing of the ſame Rind 
that is deviſed to the Earl befoze in this Clauſe; A Man has an Eſtate 


conſiſting of two Parts, that is, real and perſonal, his perſonal Eſtate 


is as much Part of his general Eſtate as his real Eſtate is; and gives 

ſome ſuppoſe, by his Will, of his perſonal Eſtate awap, and in the ſame 

Will gives the Reſidue of his Eſtate real and perſonal away, ſhoulp 

not this paſs the Freehold as well ag the reif of his perſonal Eſtate ? 
Sure there is no Doubt of it. 1 132 


e „ eli GU}. 1 
0h. This But Dbjettion : :Thts Clauſe is not only in company with a Clauſe 
under an ws. that gives no more than a perſonal Eſtate, but alſo gives it to hm, 


ce» with his Executozs and Aſſigns; therefoze coming with that Clauſe, [All 
Charte. which I give to the ſaid Earl, his Executors and Aſſigus, together 


2 with 


Clauſes whereby any Eſtate is befoze given ; and an Eſtate ot Freehold 


as the laſt, as alſo his other Lands? Therefoze the Wozd Reſidue, if it 


7 
2 
. 

* 

EZ; 

* 

P 

_ 
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1 
* 
EX 
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LET 1 | | On 4. 6: 068-6 th | 
3. Jn caſe a Fr&hold in the Rents vo paſs, of what Eſtate 2: Wipe 17 = Fraths) 


have. Jt's true, an Eſtate fo2 Life is an Eſtate, but it is with an 
Addition; and Eſtate in a Dad, muſt be intended of an abſolute Fee- 


*, 
> 
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with my Plate and Jewels, and all the reſt of my Eſtate real and per- 
ſonal; ] ſo coming under a unacum, with Chattels, with the legal 
and pꝛoper Moꝛds of Limitation fo2 Chattels, no moze than a Chat- 
tel ought to pals by them. oF 

Anſwer : Let us firſt conſider how this Clauſe [_ Reſidue of all his & It may well 
real and perſonal Eſtate] are to be applied; whether we ſhall take it , cn. 
in an Accuſative governed by the Uerb [Do], oz in the Ablative by the tive by che 
Unacum : And J think it an Accuſative, and not an Ablative, and Verb p. 
that even in Latin it will be good G2ammer ſo, in this Banner ; 
Omnia que do & lego J. C. B. unacum Gemmis & Argent” : Et totum 


reſiduum Statũs mei realis & perſonalis: And this is good Senſe and 


Gzammer, and conſiſtent with the Meaning and Intent ok the Teſta- | 

toz. But ſuppole it be put in the Ablative, the Frechold in the Bur ſuppoſe 
Rents will paſs ; as if a Yan has a real and perſonal Eſtate, and if be put in 
deviles his perſonal Eſtate, Unacum his real Eſtate, the cnc and other the Freehold 
paſs as fully as if there were expꝛels Noms of Devile 02 Gzant to win pa, and 
both of them: Hob. 174, 175. Mo. 880. Stukely & Butlcr's Caſe: f 9 
Man makes a Feoffment in Fa of the Panoz of D. unacum the Ma- cannot other. 
no? of 5. and make Livery ſecundum formam Charte, both ſhall paſs, = be ſatis- 
theugh it he under an unacum: A Pan is poſſeſſed of a Term foz 
Pears of luch a Houſe, and he deviſes his Term fo2 Pears unacum | 
bis Houſe called: B. which is Fa, they ſhall both paſs ; and there is 

no Diticrence between where Noms are particular, and where yep 
are general, if the general Mos cant be ſatisfied without paſling 
the real Eſtate, as here they can't. #56 7 


yp 
98 


ther d, 9 fo; Lite? and we all hold an Inhetitante pafles to the Earl Pine of 4. 


ok B. 1. If a Man be ſeiſed in Fe, and deviſes his Eſtate, the Jnhe- beritance 


ritance ſhall paſs without any other Circumſtance to manifeft his Jn- palles, | 
tent, meerſy by deviſing bis Eſtate : CUithout this Conſtruftion the 

Mos of the CUill can't ſtand, fo2 the Mod Eſtate implies a-Fet- 
ſimple, fo2 that is the general Eſtate that every Man is fuppoled to ga. te implies 


be ſeiſed of, 1 Inſt. 9. Eſtate comes from Stando, becauſe it is fix d « Fee-fimple, 


and permanent, and impo2ts the abſoluteſt Pꝛoperty that a Man can eon 


Stands, orc. 


iimple ; Ideo in a CUill, &c. ve 7; oo : 
Mot certainly in Gzants it would not paſs a Fee, becauſe the In Grant ic 
Law appoints, that let the Intent of the Parties be ever ſo fujty ys 
expꝛeſſed and manifeſted in Gꝛants, without the Mom Heirs, g Fee che Word, 
ſhall not paſs : Fcoffment to J. S. to have to him in Fee-ſimple, which . 
Wozws-can have no other Senſe than to paſs an Inheritance, yet an 
Eſtate only fo2 Life ſhall paſs ; and yet Fee-ſimple in Pleading is that 
which deſcribes the Jnheritance, as ſeiſitus in Domi nico ſuo ut de 
Feodo : But in a Will it is not ſo; and the Reaſon is, becauſe a 


But other. 


Will foz Lands is a new Conveyance created by the Statute of WW. 
32h; 8. c. 1. 7. 1. whereby a Man is enabled to deviſe all his Sor- 
fage-Land at his Will and Pleaſure: Mow when a Man manifeſfly 
ſhews his Intent, that the Deviſee ſhould have the Inheritance, oꝛ a 
. greater 


1 * 


1 


— 
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greater Eſtate than fo2 Life, the Statute that impowers him to de⸗ 
viſe his Eſtate at his Pleaſure, ſhall make his Diſpoſition good, with- 
out tying him up to the Fowms of Common Law; and this is agree- 
ble to the Common Law in Caſcs where Eſtates were devilable by 
Cuſtom, foꝛ there expꝛeſs (ods of Limitation are not neceſſary, foꝛ 
Deviſc of ſuch Lands to a Man, & Sanguini ſuo, paſſed an Eſtate 
Tail. | | 
The Worts In the nert Place, there are Wows of Relation ; it is not only 
are, All i k. the Eſtate, but my Eſtate : The Duke of B. was ſeiſed in Fe of theſe 
bene Rents, and he deviſes his Eſtate, that is, he gives that Eſtate that 
2 Fee, Was his, and that muſt be conſtrued a Fee; fo2 if a Man askes the 
vid. Hob 75s. Queſtion, Chat the Duke gives the Earl? The Anlwer is, Hts 
'  Effate: It it be ask d, What Eſtate 2? It will be anſwer'd, Fee. Now 
to conſtrue this to be only fo2 Life o2 in Tail, would direitly contra- 
3 dit the Teſtators Wozds, fo2 then an Eſtate fo2 Life would not be 
And nota the Duke's Eſtate, but anew and a leſs Eſtate; to2 his was an Eſtate 
bis Effare. in Fee, and you would have an Eſtate fo2 Life paſs, which would be 
a new Eſtate : And though there be no Difference between deviſing 


his Eſtate, and deviſing all his Eſtate, yet the TWozd Call] makes the 


Devile much moꝛe compꝛehenſive; and if he gives all the Reſidue, he 
mult give a Fee-ſimple, fo2 an Eſtate fo2 Life were not all; fo2 every 
Eſtate in Fee conſiſts both of Freehold and Inheritance, and therefo2e 
kf he did not give the Fee, he did not give all. 


That te Object. The (Wow Eſtate is underſtood not of the Intereſt which 


Word Kit q Man has, but of the Thing it ſelf : Ik a Man gives by Mill all 


= 


But Jdon't think fo, ko: the UWozd Eſtate does in Truth com- 
p2ehend the Thing and Jntereſt ; fo2 it's impoſſible one ſhould have 
the orginal Intereſt in a Thing, and not have the Thing it ſelf, and 


cc, FMfill the Wow in its pꝛopereſt Senle impoits the Intereſt. Suppoſe 


NVA, covenant with J. S. to convey him all the Covenanto?z's Eſtate in 
mY Middleſex, Covenanto2 makes him a Charter by Wozds of Gzanf of 
totum Stat, &c. Mill any Man think the Covenant fatisfied > No 
ſure, fo2 that obliges him to convey a Fee-ſimple ; therefo2e if he will 


perfozm his Covenant, he muff go in his G2ant bepond the Mods 


Eſtare in ot the Covenant. TUe know in Pleading the Mon Eſtate imports a 
2 Fee, as in a Formedon the Tenant pleads that J. S. was infeoffed 
6 wh 1 cujus Statum the Tenant has, that ſhall be underſfo 
a Fee. 2 | a: | 

If che D:viſe - But fo2 another Reaſon this muſt be a Fee: And here J will quit 
bis Poe the Mom Eſtare, and ſuppoſe the Deviſe to be of his Fee-farm Rents ; 
- Rents, a Fee. AND ſo J hold a Fee-ſimple would paſs as this Devile is, fo2 this Rea- 
ant o e foft't Foz the Earl is injoined to make Pyoviſion fo2 his younger 
e . Childzen out of the Effate deviſed to him. Suppoſe a Ban ſeiſey 
of the Mano? of Dale, deviſes it without any Limitation, to make 

Pꝛoviſion fo2 J. S. in ſuch Manner as he ſhall think convenfent, and 

V. Hob. 65. Declares, that he leaves it intirely to him? Sure a very good Fee will 


pals, 


3 dis Eftate in ſuch a Houſe, then the Jntereft paſſes ; but if he deviſes 
. eren. All his Eſtate without aſcertaining in what, the Ching, and not the 


—U—ü— 2} 


ſes, by the Coms, The Reſidue, of afl 


and Legaties: Sv | 0 
out ok the general Clauſe of the tl. 


—ͤ—ͤ—n . (— 


— — 
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paſs, fo2 in all Cales where Lands are deviſed to a particular Pur- Ru! of D.. 
poſe, and that the Death of the Deviſe may pꝛevent that Purpoſe, {<0 Ph. 
there the Deviſe ſhall have Fee; and that is Collier's Caſe in Co. 6. poſe. | 
And if here the Dune had-appointed/a certain Sum to be pafd, it had 

been within the erpꝛels Mos of Collier's Caſe ; but though that be : 
not done, yet here is a Truſt repoſed in him, and hot can he diſcharge Ant bee is, 
that Truſt if he has only an Eftate foz Life to a Ban to dil cs. *" 
pole ut TUill aud Pleaſure, is a Fee, / Latch 1 34nd this is to dif- 
poſe as he pleaſes/ Mo. 57. Pl. 163 Devil of Laub to his Atte to 

diſpoſe thereof upon her ſelf and her Childzen, held that the had Fre 
ſubjeft to a particular Truſt fo2 the Childzen.' 


3. Te will conſider this Clauſe as qualified by the ods, Not 2. To he 
otherwiſe diſpoſed of; that 18, taking it fo; granted that a Fee paſ- „g 
a | all my ſtate real and perſonal, %% © 
how it will be if the (Uozvs, Nat otherwile diſpoſed, be abved 2. Au 
it has been-fififted on, that theſe Rents are otherwiſe diſpoſed of by 
the Mill; fo2 the Duke deviſes, Thot Hts Executozs, if Occasion 
ſhall be, ſhall ſell any Pare 02 all of them, fo Payment of his Debts 
is is ſaid to be Difpdſſtion enough, to make them 
eral « f the t ſure if this Authozity — 
given to the Erecukons he tiot g Diſpoſition,” then the Rents are not Thcvivies 
ererhafed ont of che Mods of the general Clause; and it's platn, por co 


war +] | | mung Power to ſell, „ 
thaͤte Ming an Executo! Power to fell, is no Drfpofition ; fo2 the is no Dito.. 
Eretito! in this Caſe 5 


es no Ettate, but only has an Atithozty, don. 


+4 > 


which when executed, and the Erecuto? in purſuance thereaf makes a 


Sale of the Rents, then and not befoze are they piſpoſed of, and ex- 
cepted olrt or the general Clauſe of the'Wif!; bim ak the Erecutozs 
don't. ſell, oz if there be no Occafion fo; them to len, in which Cale 

they can't tell, then there is no Diſpoſttion : > Vent. 285. 

One ſeiſed- of divers Befſuages in leverak Pariches, deviſes ſome 

of them in Fee, and ſame fo2 L'fe, and then deviſes all his Meſſuages 

not befoze diſpoſed of, and held the Reverſion of the Houſes deviſed 5 
fo2 Life would paſs. Indeed, the Executoꝛs, in caſe of Deficiency, are — 8 
enabled to diſpoſe of l but if they don't, oꝛ if there be no Peach 


rug they are not diſpoled of, and therefoze given to the Earl: might 4c 
28. 3 | 


poſe. 

A. ſeiſed of the Pano; of Dale, and other Lands, deviſes Part of Þy ib Word 
them fo2 fix Pears, and then deviſes the reſt ; i was held, that by the e e 
Mom Reft, the Reverſion of the Part devilen fo2 Years pals d. ml. 

N a Pan feilen in Fee of ſeveral Lands and Tenements in Dale. 
deviſe all his Lands to B. and his Heirs ; but if my perſonal Eſtate be 
hot ſafticient to pay my Debts. then J intend that Black-acre ſhall not 


. 
. 4 


paſs, ik the perfonal Eſtate be ſufficient it ſhall paſs, 


It is plain the Executoꝛ had not Power to ſell them, but upon a Ib. Rec- 


Condition pꝛecedent; that is, in caſe his Debts and Legacies could pe —.— 


Power 10 ſell, 


not he paid within ſir Months after his Death; and pꝛay how comes bur „pon 
the now Duke of Bolton to claim theni if they were viſpoſed of by the ccd. 
CUill ? It᷑ they are diſpoſed of, he can have no Claim; if not, they are 5 
deviſed to the Earl: But who ſhall have them during the fir W 

a 9 


112 Teri. 8. Hill 2 Annæ, in B. R. 


till it be known whether they v ſhall be diſpoſed of oz not ? Sure the 
Earl ſhall, foz till then they are not diſpoſed of. | 


And where in another Clauſe of the (Will, the Duke takes G 
that he has not diſpoſed of theſe Rents by theſe ods, Notwith- 
ſtanding that I have not deviſed them by this my Laſt Will. 

Anſwer. Its plain from what has b&n ſaid, that by the gencral 
Mos they are diſpoſed ot; but then what can be the Beaning of 
_ theſe Wows ? Jt muſt be, notwithſtanding that they are not particu- 
They were lutly deviſed to that Purpoſe, oꝛ atherwile than generally, and it's no 
ails — new Matter to rejec looſe Tode out of a Will, rather than the Jn- 

generally. kent of the Ceſtatoꝛ ſhould be fruſtrated : Hob. 65. So theſe Cords 


may be rejedted here. 


ns hs te. ſome will ſay, Sure it was not the Intent of the Duke to deviſe 
timation chat theſe Rents to the Earl, ſince he takes Notice that he had contratted 
Sic otco-: £02 the Sale of them, and the Devile to the Eatl could not have pee 
contratked Vented the Contracts taking Effeck. 
for. Anſwer. Jt is p 1 notwithſtanding the Sale 02 Contra, be 
did deviſe them; fo2 if the Debts and Legacies were not paid within 
ſir Months, he deviſes his Exetutoꝛs to ſell them; and in caſe he, with 
whom the Contract is made, doeg not perfoam, then he deviſes to the 
Earl; and if the Rents had bern ſold. accoding to the Contrak, it 
had bern no Prejudice o2 Diminution of the Earl's, Legacy, fo2-the 
Shirpluſage after Debts. _ Aalen * 2 0 Om to * * 
Reliduary Legate. 


As ro che laſt 4. Conſidering the laſt Claute of the Will, we he TOY theſe 
Cots Debts in caſe of Deficiency, 8c. to be ſold, and the Remainder thereof, 
of che Reacs, After Debts and Legacies paid, to go to the Earl: I ſay, conſider- 
52 ing this Clauſe, with other ſcattered Clauſes in the Will, the Rents 
thereby will paſs. 
Some Doubt has b#n made, whether the Wow Remainder of my 
Rent be ſufficient to paſs theſe Rents : 1. Becauſe a Remainder is 
a Reſidue of ſomething ; ſo that if there be nothing ſold, nothing can 
be a Reſidue, 02 a Remainder :. This depends upon the Conſtruction 
Remainde: Of the Tloꝛd Remainder, whether there be a Neceflity to ſell to make 
here, how ro Q'REemainder. - But J don't think the Tlozd Remainder here is to be 
be raken. taken fo2 a Remnant of a Totum, when Patt is ertratted from it; fo2 
ik the Rents are not ſold, then they remain unſold ; and the 
[Remainder] ſhall be underſtood koꝛ the Kents remaining unſoly. 


Remainder «oF This Moꝛd Remainder made ſome Dilpute, which Jaſted foz above 
« Thing crea- an Age: It was a great Queſtion, Whether there could be a Remain- 
gol. der of a Thing created de novo? Fo? there can't be a Remainder 4 a 
Thing that never had ben befoze : Since, a mote reaſonable. 
firution has ban made, Plowd. 34. « Sid. 385. A Man by — 


grants a Rent to A. and the Heirs of his Body, Remainder to B. 
and his peirs, * Remainder, 


ä | _ Devile | 


Radcliffe Trustees 


FP RE 


e 


iſe 


_— 
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- Deviſe is ; here of the Fet- farm Rents, to make thereout ſuch an- 


nual Payments as Oevilee pleaſes ; if it were a Sum in groſs, it 
would be a Fee accowding to Collier's Caſe, 1 Bulſt. 75. Mo. 152, 852. 
Palm. 392. 2 Cr. Spicer's Caſe, 527. 


I only an Eſtate fo2 Life had come to the Earl, the Security of A... Ras 
Payment of the Annuities muſt be diminiſhed, and can it be intended Life, the An- 
but that the Duke intended the Security ſhould continue as long as 3 — uy 
the Annuities were to be paid? Thich could not be, if the Earl had 2 g 
only an Eftate fo? Life; fo2 (uppoſe they, to — the Annuities are 


papable, ſhould out-live the Carl: N 
Et per tot Cur, Plaintiff had 7 udgment. 122 Bae pro 
Carleton verſus Mortagb. 206. 


\ N 7 aN of an Oꝛiginal was aſſign d fo2 Erro2, and a Releaſe Error "for l 208. 
| of Erro? pleaded : The Doubt was, whether the Court af- — Want of an 


ter a Relcaſe of Etro? pleaded in this Caſe, might award a Certiorari, Rent ar 


ad informand' conſcientias, to be certified if there were an D1iginal Errors plead- 
to ſuppo2t a Judgment fo2 a juſt Debt? And it was agreed, The Party 


could not demand it of Right after this Plea, and Diverſity was'en-- v. Hed. 164. 


deavoured at, between where the Party himſelf does expꝛelly confeſs 
oꝛ admit a Thing, fo2 there the Court ought not to deſite any further 


Inkonnation; but where the Admittance is not erpꝛels, but . 
02 by nient dedicere, it's otherwile, 


Againſt which, Holt, Ch. Juſt. put this Caſe in annuity, 1 Riens ar- Hob. 4 


riere is pleaded: The Jury find, that there was no Rent behind, and 
it appears to them that there was no Gzant; yet they can't find a 


Non conceſſit contrary to the Admittance of the Party: And he ſaid, Wen. 


It Erro2 be afligned which in Truth is no Erroz, and the Defendant If Error beaſ- | 


ſigned, which 

plead a Releaſe of Errozs which is found againtt him, yet the Sen in eruth is no 

allign'd being bad, Judgment ſhall be affirmed,” becauſe the Ll ken Eo, f tr 

upon the Releaſe was impertinent. bee d ee 
the Veten. 


And Powell quoted 9 Ed. 4. 8. by Litt 8 Moyle V. Oe Ya 512 — 


upon a Releaſe of Erroz, if it be found againſt the Defendant, vet 


the Court ſhall pꝛocced to examine the Judgment; but if it be found | 
fo2 the Oefendant, the Judgment ſhall be to bar the Plaintiff of his Judgmene 
Writ ; but if there be no Erro? at all, and the Releaſe be found againſt ball be f. 


him, Judgment ſhall be armed: And it was put in the Paper to be WOW. 
ſpoke to ſolemnly. | 2 


And at another Day, Ward quoted x Roll. Abr. 789. E. 7. Ed. 4. 16. 
Bro. Err. 165. 6 Ed. 4. 3. 8 Ed. 4. 8. 9 Ed. 4. 32. 1 Jo. 352, 373. 1 Cr, 1 
all upon the ſame Opinion with 8 Ed. 4 % befoze quoted by Powell. 

And being moved again the laſt Day ol Term, Holt, Ch. Juſt. lad, 
Tf the Plaintiff in Erroz aſſigns that koꝛ Erro? particularly, which . 
uot ſo, 02 the general Erro2, any x Defendant plead not in nullo eſt 


Erratum, 
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Why may not Rrratum, but a Releaſe, which is either inſufficiently pleaded, oz if 
+ Ceri" well pleaded, upon Jſſue found againſt him, there the Court ought 
d informand' not to reverſe the Judgment without examining if the Erro2 be god: 
Cenſcienis, Mow why ſhould not we have a Certiorari ad informand conſcient', 
75s though the Party of Right can't demand it ? Vid. 5 Co. Biſhop's 
Caſe, 1 Jo. 139. Suppole Mant of Duginal be aſligned foz Erroz, 
and it be return d, that there is no Oxzſginal of that Term, the De- 
kendant in Erroz, if there be an O2iginal of another Term, ought to 
make ſuch a Suggeftion on the Roll, of an Oziginal of another Term; 
fo2 if he plead in nullo eſt Erratum, he is thereby concluded from 
: making ſuch a Suggeſtion : Pet the Court may award a Certiorari, 
Adjournatur. hetauſt there may be an Oꝛiginal of another Term : Sed adjournar 
till next Term. Vid. poſtea. 


Me. — of the Common-Pleas pleaded to the Jurigdition of 
Ea tephud. Per Cur”, pe wan not be form to his Plea, net ned the Writ of 
_ Piivilege be ſet out at large: And ik Batter of Fa be pleaded in 
Sa and found againſt the Defendant, Judgment final call 


 1eF-opery A Pan comes to a Merchant, or other Dealer, and by falſe Aud. 
be aleeed  nuations, and Account of himſelf, prevails with the Merchant to ſell 


by folſe la. him ©ods upon Tick. : 
finuarions. Holt, Ch. Juſt. (med to incline, that that was not ſich a Cheat 


as would alter the Pꝛoperty. 
Domina Regina verſus Tracy. 


After an In- r Cur, After an Indidment by the Gzany Jury, a Plea is not 
difment, &c. ta be received in the Office, without the Defendant gives | 


"how! Defere to tryit at his own Charges; but if the Defendant comes into Court, 


may he recei ann pleads, bis Plea ſhall be retei 

* he does not give Security to try it: If the Defendant gives Secu- 
rity to try it, it muſt be at his own Charge; if he goes to Japl, it 
mulk be at the Poſecutox's Charge. 


but he ſhall be committed if 


Anonymous. 


Preſcriprion A Wow was foz Common, ſetting forth aPreſcription of Com: 
of Common 1 X mon, fo Cattel levant and couchant, upon ſuch a Cottage. 
vane and cou- 
chanr,goodto Per Cur', It is good to a Beſſnage o2 Cottage, fo2 Cattel leuant 


— q couchant ; but it has dan queſtton d in the 


vr. 
- 
—— © 


— 5 = 11 Ac — 
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and Hole, Ch. Juſt. ſaid, pe had known Levancy and Couchancy 
tried in an Jflue befoze Hale; and that Hale ſaid, The fothering focheriogrhe 
—— in the Backlide would ſuffice z and Judgment here fo2 the e #ci- 
vowant. 


And per Cur, ft would be hard to defeat it, in caſe it were pyeſcri- 
bed to Common ſans Number. 


Morgan verſus Tomkins. 


F there be an Outlawzy upon an Jnditment, and that is after ſet IF an Our. 
g aſide, the Jndixment ſtands good and open to p2oceed upon: dn 
But if Judgment be upon an Indickment by Nil dicit, 62 anp other ve & a6, 
Judgment by the Court, and that be revers d, all is ſet at large, any © 
there is an End of the Indickment: And it has bern held in Keeling's roreible En- 
time, That if a Foꝛcible Entry were traverſed, yet there ſhould not be *y craverſed. 
a Reſtitution, in the Caſe of the King v. Carle. But the contrary has | 
ben held ſince, and befoꝛe; and that there is no ay to pzevent Re- Netution 
ſtitution, but by Certiorari. 92 pleading that the Party had Poſſemonn 
fo2 thꝛa Pears befoze, Vid. Stat. 29 El. Per Cur! omnem. 


Per Holt, Ch. Juſt. Upon an Haber: facias Poſſeſſionem, the Ete- Execution 
cution is not compleat till the Bailiff deliver the Poſſeſſion, and is 9 
gone. 4 | | Anrea 27. 

Per Holt, Ch. Juſt. It a Ban lays a Day in his Declaration that 17. D. y got 
is not material, and the Defendant by his Plea makes it material, uteri io 
and then the Plaintiff in his Replication varies from the Day in the rA 
Declaration, it will be a Departure; otherwiſe if the Day had not Pe, &. 
been made material by the Ptca. 


Walden verſus Holman. 


Olman was ſued by the Name of B. H. and pleaded in Abate- bremen 

ment, That he was baptized, and always known by the Name for = feen, 
of J. Abſque hoc, that he the [aid J. was ever called, o2 known by the „ ar 
Name of B. H. Plaintiff replies, That he was known by the Name of B. & p.m 
from the Time of his Baptiſm. To which the Defendant demurs : 
And it was urged, that the material Part of the Plea was, That he 
was baptized by the Name of J. and if ſo, the Plaintiff ought to an- 
mer that; fo2 if the Defendant were baptized by the Name of J. he 
could not be known by any other Name of Baptiſm, fo2 one can have 
but one Name of Baptiſm; and the abſq; hoc coming after that, which 1 
is a material Plea, is frivolous, and therefoze not to be regarden: 1c. an 
And to this Opinion, Powell ſtrongly inclined, fo2 that he thought to «4 ivolovs. 
_ fay that he was baptized by another Name, without moze, was a good 
Plea in Abatement, and therefoze the reſt was nugatow. 


Q 2 | Holt, 


— 
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— 


R. He had 
hete mad: 
his Name 7. 
bur an 1 
ducement to 
the Traverſe 


How a Man 
may plead, 
tao' he never 
was baptized 


V. IInſt. 3. a. 


New Name 
may be by 


Reſpondeat 


In caſe for 
Sropping the 


V. Hob. 131. 


Vid. 2 Lev. 


Holt, Ch. Juſt. & reliqua Cur' contra, fo2 admitting that it might 
be relied upon fo2 a Plea, that he was baptized by ſuch a Name, yet 
that is not done here, but it's only made an Inducement to a Tra- 
verſe ; which Batter of Traverſe is not immaterial, but would be a 
good Plea in Abatement ; fo2 it's a good Plea in Abatement fo2 a 
Defendant to ſay, that he was known and called by fuch a Mame, tho 
he never was baptized, as many Thouſands in England never were ; 
noꝛ is it true to ſay, That one baptized by the Name of ]. can't be known 
by another Name, as well as Sir Francis Gawdy acquired a new 
Name by his Confirmation, without, as Holt, Ch. Juſt. ſaid, loſing 
his Chuſtian Name, at leaſt he ſaid he was not ſatisfied that his 
Name of Baptiſm did ceaſe, upon his taking a new Name of Confif- 
mation, as Powell would have it. | ; 


And Brotherick at the Bar remember d a Caſe wherein he was of 
Councel; in which it was held, That it's not a good Plea in Abate- 
ment fo2 a Defendant to ſay, That he was baptized by another Name, 
without ſhewing likewiſe that he was always known by it; and not 
put 2 — to ſhew how his Name was altered to enable him 


And Darnell, Serjeant, affirmed the ſame Thing : And Judgment to 


Roſewell verſus Pryor. M. 13 W. 3. 


"NASE fo2 Stopping Plaintiff's Lights: Declaration was, 
That the Plaintiff was poſſeſſed of ſuch a eſſuage foz2 a cer- 
tain Term of Pears, & habuit & habere debuit, ſuch and ſuch Lights 
thercunto ; and queſtion whether this was a good Declaration, with: 

out ſaying, It was an ancient Befſuage with ancient Lights. 5 


Holt, Ch. Juſt. Tf a an has a vacant Piece of G2ound, and builds 
thereupon, and that Houſe has very good Lights, and he lets this 
Houſe to another; and after he builds upon a contiguous Piece of 
G1ound, 02 lets the Gzound contiguous to another, who builds there- 
upon, to the Nuſance of the Lights. of the firſt Þouſe : The Leila 
of the firſt Þouſe ſhall have an Action upon his Caſe againſt ſuch 
Builder, 8c. fo2 the firſt Houle was granted to him with all the Eaſe- 
ments and Delights then belonging to it; and it was agrad, That 
foumerly the ay was to declare of ancient Lights, and ancient Mel. 
ſuage, but now that was altered. Vid. the Cale of St. John v. Moody, 


per Cur. 


Elwis 
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Elwis verſus Lombe. 


Rro2 of a Judgment in Treſpaſs in the Common-Pleas, where it 
L was fo2 Vi & Armis taking away ten Mattocks of the Plaintiff 
in R. Defendant as to Mine pleads Not guilty; and as to the Tenth, 
Actio non, quia Locus in quo is his Liberum Tenementum, and that 
the Battocks was there Damage feſant. And upon general Demur- 
ter, the fingie Queſtion waz, Whether this general Map of plead- 
ing Liberum Tenementum, without ſhewing any further Certainty, 
_ good? And Judgment was fo2 the Plaintiff in the Common- 

cas. | | 


and now Satkeld argued fo2 the Plaintiff in Erroz, the general Er: 
r02 being affigned. Either the Liberum Tenementum muſt take in 
all the Clif of R. viz. That all the (ill is the Freehold of the Defen- 


dant, and then without Queſtion the Plea will be good; o2 it muff 


be taken of a particular Place not certainly known oꝛ deſcribed with 
in R. and take it to be the laſf, and ſo the moze ſtrongly againſt him, 
yet it wilt be well, eſpecially upon a general Oemurrer. 


1. The Plaintiff, in his Replication, might have aſcertained the 
Place with the ſame Advantage to himſelf, as if the Defendant had 


Done it in his Plea, by making aNovel Alignment. 


2. The Bar is as certain as the Declaration, and leſs Certainty 
is required in a Bar than in a Declaration, eſpecially where the Bar 
3. Wherever the Plaintiff may be general in his TUr'. and Count, 
the Defendant may be as general in his Plea ; and if the Plaintiff 
loks fo2 moze Certainty, he himſelf muſt make it in his Replication. 
Beloꝛe the Statute of 27 El. the old Books run both Waps ; that 


Error in 
Treſpals in 
C B. for 
taking the 
Plaintiff's 
Macrocks. 


is to ſay, the Locus in quo is an Acre of Land in Dale, Liberum Te- 


nementum ot Defendant, as they would have us have done here; oz elſe 
generally Liberum Tenementam, as we have (aid. 39 H. 6. 6. a. ts 
full in Point fo2 me. 4 Ed. 3. 11. b. Fitz. Bar. 20. that in Clauſum 
fregit, 02 de Bonis aſport' ſon Franktenement, is a gd Plea. 


Tid#d, ſome Bols take this Difference, That where the Plaintiff 
ſhews the Certainty of his Title, there the Defendant ought to be 
certain and particular in his Plea, and to aſcertain the Place; other- 
wiſe where the Plaintiff does not ſhew the Certainty of his Title, 


Where Son 
Franktene- 


ment is a good 
Plea. 


And in ſuch Caſe, if he plead Liberum Tenemencum generally, he nad where ic 
not ſhew any moꝛe Certainty ; but if he plead Fr#hold by Deſcent, og" co be 
Gift, &c. he muſt ſhew Certainty of Plate. 3 fl. 6. 34. 5 H. 7. 8. 


fam indeed againſt me fo2 Treſpaſs fo2 taking the Plaintiff's Cattel. 


Defendant pleaded, That the Locus in quo was his Freehold, and 


that he took them Damage feſant, and held bad; fo2 they compared 


the Damage feſant to the making of a Title, but that Cn 
— - 


Term. S. Hill. 2 Annxz, in B. R. 


Where le- 
rum Tenemen- 
tum is Craver- 
ſable or not. 


That where 
the Plainriff 
is general in 
his Count, 
the Deten- 
dant may be 
as general in 


Difference of 
Drmurring 


feſant is not traverſable, but a Conſequence of the Freehold's being 
his. : | 


The Reaſons given in the Books fo2 the fozegoing Diverſity are 
Two. and both of them fail. 


The Firſt Reaſon is, That Liberum Tenementum generally is not 
traverſable ; but Liberum Tenementum by Feoffment of J. S. &c. is 
traverſable, therefoze it ought to be alledged lo as to be traverſable. 
But that Liberum Tenementum generally is traverſable, vid. Dyer 
23. b 2 Cro. 59. Cro. El. 137. 812. Raſt. 548. 

The Second Reaſon given is grounded upon the Firſt, that being 
not traverſable, the only Uſe of it is to foꝛce a Replication; but that 
can't be good, fo2 ſince it is traverſable, it is in the Plaintiff's 
Power to traverſe it, and not to reply. And there is no Plea, of any 
other Uſe but to fozce a Replication, but ſuch as are allowed by Law 
as ſuch, to avoid Pꝛolixity of Pleading ; as, Performavit omnia, 
Non fuit damnificatus, &c. 

But the true Reaſon why Liberum Tenementum generally is,a good 
Plea, is, That where the Plaintiff is general in his TUrit o2 Count, 
the Defcndant may be as general in his Plea; and if the Plaintiff 
will have moze Certainty, he muſt make it in his Replication. 


Now to conſider this Caſe ſince the Statute of 27 El. of Demur- 
rers, befoze which there was no Difference between Batter and Foun 
as to Point of Demurrer : Though, befoze that Statute, one might 


fince 27 EH. Demur ſpecially; but it never was ſafe o2 neceſſary ſo to do, in any 


1 Saund. 337 


I Vent 220. 


Vid Hob. 


Caſe except that of Duplicity, becauſe if one had demurred ſpecially, 
he could have inſiſted on nothing ciſe but what he had ſpecially ſhewn 
fo2 Cauſe in his Demurrer ; whereas if he had demurred generally, 
he was left at large to inſiſt upon any Thing except Ouplicity. 
Noz was this any Tay inconvenient, fo2 while all the Pleadings 
were Ore tenus at the Bar, tho" the Demurrer were general, yet the 
Matter was ſo ſcanned, that the Court and Parties well knew what 
the Cauſe of Demurrer was. But after that Way of leading 
came to be diſuſed, the Court noꝛ Party could not know it; and fo? 
that the Statute was made which reſtozes the Common Law, ſo far 
that People may know what a Demurrer is foz, whether fo2 Matter 
02 Fomn; fo2 if the Demurrer be foꝛ Batter, the Entry is, Quia Ma- 
teria in Placito, &c. minus ſuff &c. Me > 
There are indeed ſome Exceptions to the Rule, That a circumſtan- 
tial Fault in a Plea will not vitiate upon a general Demurrer: As 
where a Deed is pleaded, and no Profert made of it. But the Bea⸗ 
ſon of that is particular,viz. That by pleading a Deed without a Pro- 
fert, pou put a great Difficulty upon the Party to anſwer it. Vide 
9 Co. 1reſham's Caſe. 1 Lev. 132. 190. and the Caſe of Horne verſus 
Linne, H.12 W. 2. in this Court. Replevin and Avowy fo2 Rent, 
Replic de Injuria ſua propria, abſque hoc, That there was any Thing 


1. Held, 
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1. Held, That this was ſuch a Plea as would force an 


unnecefſatp Where « Ples 
Replication and fo2 that would be bad upon a ſpecial Demurrer, hang — 
"Beſides, the Plaintiff might have aſcertained the Batter by a new 


Alignment, whereof the true Reaſon is given in Plowd. 84. that 


where the Plaintiff is general in his Crit oꝛ Count, the Deum 
map be as general in his Plea. 


There are two Ways of Pleading — Tenementum, the one * 

without any Banner ol Certainty, the other with a Certainty. CO 
1. I there be any Certainty, as that the Place where is Black- 

_ acre, Liberum Tenementum of him, then the Way to reply is to 


make a new Allgnment. 
| the Way is to aſcertain the 


2, N there be no 


and to make himſelf a Title to it in the Replication. Vid. 
of Ent. 43. Raſt. 648. 3H. 6. 34. Dy. 23. 


And this can be no P2ejudice to the Plaintiff, fo the Afrmative 
being upon the Defendant, he muff make Title to the Place where 
the Taking is, oz he is gone; fo2 which he quoted Lane's Caſe, Al. Hill. 

4 Car. 1. in Judge Godbolt's Banuſcript : Treſpaſs,Quare Clauſum 
fregit in A. B-and C. Defendant pleaded, That the Locus in quo us 
Black-acre, White. acre, and Green-acre, his Frehold ; and Je 


thereupon: In becanſe the Defenvant © * = pode wA 
them, ag a Aerdi oꝛꝝ the Court 
though it be — — to lov 5 tt 14 in 
IIe I is da 


ſo to do; fo2 if Jflue be taken thereupon, and t pode his 
Plea, he is gone. ; | 


can 

Cur. Pon don't conſider that you are in a tranſ 

which there is no ſuch Thing as a Locus in quo: M it 
local Action, without Doubt the Pleading had been 
Man declare Quare Clauſum generally, in ſich a Ul, the D 
may plead Liberum Tenementum, and if the Plaintif traverſe it, it 
at his Peril; fot the Defendant, if he has any Part of his his Land 
the whole Town, ſhall juſtify it there; and therefore, in that Cale, 


better May is to make a new AM 
But now there is a fx d Courle eftabl 


al that was at lar and to aſcertain it 
at bis Perl. a, therefore he ought 


and 
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Vid. Hob. 
104. 


Judgment af- 
firm'd. 


Special Ver. 
dict, That a 
Man had five 
Sons, and the 
youngeſt 
died, living 
the Father, 
Jeaving a 


Daughter. 


And they all agreed, That if a Yan being Treſpaſs fo2 taking 
his Cattel in Black-acre on-ſuch a Day, and the Oekendant juſtifies 
the taking at another Place Damage feſant, the Plaintiff may make 
a novel Aſſignment, if there were two Takings : So ik there were 
two Batteries on one Day, and the one were on the Plaintiff's own 
Aſſault, and the other not, if the. Dekendant will juſtify one de ſon Aſ- 
ſault demeſne, he may make a new Alignment of the other Bat- 
tern. „ 12. e 109 46 


Et Judic' affirm' per tot* Cur”. 


Clement verſus Scudamore. 
'C Pecial Uerdi#, finding that the Lands in Queſtion were Copy: 
8 hald Lands, Part of the Yano? of Croyden in Surrey, of the 
Nature of Borough-Engliſh, and that the Cuſtom of the ano! was, 
That all Copyhold Tenements of that Panoz did and ought to de- 
ſcend to the youngeſt Son and his Þeirs : That one F. W. had Iſſue 
five Sons, the youngeſt whereof died, living the Father, leaving 
Iſflue a Daughter. After the youngeſt Son's Death, the Father 


purchas d the Lands in Queſtion, and is thereunto admitted, to have 


and to hold accoding to the -Cuſtom of the Banoz, and. after died 
ſeiſed, and the Fourth Son entered; upon whom the Daughter of 


the Filth Son entered, and made Leaſe to the Plaintiff : So the 


Queſtion was, Whether the Daughter of the youngeſt Son, dying in 


the Life ol the Father, has good Title as Repreſentative of her Fa. 
ther, who, if he had lived, would have inherited as Þeir to. his Father? 
And Holt, Ch. J. who delivercd the Opinion of the Court; We 


are all of Opinion, the Daughter has good Title. 


Per Cur. Bo- 
rough Eng. 

| liſh deſcends 
rothe young- 
eſt Son, and 
his Daughter 
has good 
Title. 


1. It is to be conſidered, that where th's Cuſtom of Borough- = 
Engliſh is fo2 the poungeſt Son to inherit, that by this Cuſtom the 
poungeſt Son is put in the Boom and Stead of the eldeſt Son at 


Common Law; fo2 as an Inheritance by Common-Law ſhall go to 


the eldeſt Son, lo by this Cuſtom it thall.go to the youngeſt, without 
any Difference: Thercfoze ſince this Cuſtam alters the Delcent from 
the eldeſt to the youngeſt Son, there is thedame Reaſon that the Re- 
pꝛeſentative of the youngeſt ſhould take, as there is at Common-Law 

fo2 the Repeeſentative of the eldeſt: And there ought not to be any 


_ Difficulty herein, fo2 it appears (tho Coke be of a contrary Opinion) 


Thar former. 
ly all Lands 
were general. 


Jy Gavelkind, 


but ſince al- 


tered. 


the eldeſt Son, to the Intent that theſe Tenan 


that all the Lands in England befoze the Conqueſt, and fo2 ſome Time 
after, were-generally Gavelkind. Vid. Lamb. Saxon Law, x67. Sel- 
dens eadter'- £a2mr . | | * | | 


But ſoon aſter the Conqueſt, fo2 the better Strength and Suppozt 
of the Crown, Knight-Service Tenure was introduced, , and the 
Courſe of Delcent altered, and the whole wag, made deſcendible to 
in Ani * 

who 
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who by their Tenure were to wait on the King in his Wars, might / 
do it with moꝛe Dignity and Gzandeur : So in this Juſtance the . 

cient Saxon Law was then altered; but notwithſtanding that 
the eldeſt Bale was peeferred befoze the youngeſt, aud the Male al 


That the is. 


preſentation 
n. 133 


yn Day. 


2. This Right of Repyenttion has been conſidered in aſj,, Meer &f . 


Ccuntrics and Nations! By the ancient Law of Iſrael, Ch. 25. 27. pace n 
of Numbers, an Account ts given of this Matter 'of Kepreſen-: | ia all Coun- 
tation; it was a Law that the Pale ſhould mherit all, but,upon c and 
Failure of them the Female; and it was a Law, as ſome.ſay, bought . 
out of Egypt, but always pzattiſed, that the cldeſt Son ſhould haue a 
double Share ; but this was uot only quatenus he was eldeſt, but as 
he was Repreſentative too: Vid. <eld. de Succeſſionibus, C. 23. that 
Daughter ſhould in that Caſe have a double Potion ; ſo that Repze- 


ſentation was always pzatiſcd by Greeks and — even by * Law 
of 12 Tables. 


- But in the third he third Place this Right of Repieſentation hag nut 1 wid holds 
es deſccndible accowin 
r but holds 2 * in In 1 
ii to Custom: Foz in caſe of Cercle we 55 — iyvy tg- 
the Cuſtom of Kent, if a, 2 Pow have 17 e Lon 

 MGavelkind,, youngeſt Son in Life ot 
"A Ds, ho Doubt the 89 rage: 11 la 2 _ | 

LA. his Sur ſuthe 


7,435 Ht; £ 


J viking” told 
Boyoug h 
takes l:ſb, and t 
Law tak s 


dane 1517 eg Cuſtoms, fo2 which 83 
r, in the Gommon-Pleas, Hill. 1659, an . orig ——_— 
Copphol ta deſcend to.the.youngeſt Son, and not ke the, eldeſt „ 
A Copyholder ſur render d the Land to another and his Heirs ; 

* befoze Admittance, Surrender dies, leaving tuo Sons; and the 
Queſfion was betwan the two Song, and . adjudged. that the. clyeſt 
Son ſhouly be admitted, becaviſe the. Cuſiom was, that the Eſfate 
ould delcend to the youngeſt Biother, and there..was no Eftate--ta 
the Anceſto 15 ſcend; and therefoze the, eldeſt Son ant habe taken 
as Purchaſer ut acco2ding to. the Report. J have of the Cale, the 
Court 4 hat if the Cuſfom hob bein lald to have bon Borqugh- 1 
Engliſh, eſt had han excluved, foz. the Law, takes Notice-of 
Borough- bag fich and Cavetking Cuſtoms. { Jn this Cale, the Cuſtom 
as found is ſo far from excluding the Daughter, that it erpeeſly 
compꝛehendg her; foꝛ the Cuſtom is, that the Land is of the Nature 
of Borough-Engliſh, aud did and ought.to delcend to the youngeſt 
n, and his Heirs. So that it is not only that it oyght to deſce 
to poungeſt Son, but alſo to him - bis Heirs, thong it had ban 


the 


befoze the Female, yet the Right of — temainen even — 


ta th ue of — 1 
$- d cobible . == 


king r it ami to eit © Bae: makes e N of ere. 


C 


— Cw. Ald 


—  — — — e REO 
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the _ Think to me z fo2 if Father be diſſeis'd, 02 make a Feoff: 
How rhe ment during Tnfaney, this Right of Entry ſhall deſcend to the voung⸗ 
Right of Ev eff Sen, and if he vie befoze Entry, it ſhall deſcend to his Daughter, 
2 e died not feis' of the Land : 8 Co. 43. Jo. 361. 

I Q&r 
Hair men If there be Deſcent of Land in Borough-Engliſh on beit under Age, 
— 1 and real Action is bꝛought, he ſhall have his Age, 0? Parol ſhall de- 
_ mur, as it would in Caſes of Jnheritance at Commeoit Law; and 

what Reaſon can there be, why'it ſhould have thofe Qualifies; ald nöt 
the other Qualittes as repreſentative Right: And he appzoved of the 
OpiritonF of Berkly & Brampſtone in the Caſe of Reeves & Malſter,- 
1 Cr. 410. foz he ſa:d, It the other Opinion hav prevoited, ft woufd 
| Judgment for beget Abundance of Conkuſton, but following the other, would fettie 
— theDaughter, Things upon a laſting Foundation. Et Ju kor the at per 


[> 1885; 


Grovenor verſus Soame. 


Sheri cakes NE Toint Bill of Middleſex againtt thx, with an Acetiqm 


| — 90 ſuper ſcriptum Obligatorium, by them jointly pr, lever al 


by v"k'ee The Dheriff tek one Bail-Bond fo2 the Appearance ok them th 
I and. ap tire b being no Appearante, thePlaintiff took an güte: o of "he 
Fange Bond, and i have the Sheriff amer ren. 
n A.. "'Fitlf, it was agt#Þ, That the Bail-Bond was not accoding ta f 

ment, and Statute, betng-foz a Joint Appearance to'feveral Arktis. . 


would have 4 
Sheriff amer- 


cod: Agreed 3: And Holt, Ch. Juſt. fad, It had bon adjudged in _" 
the Bot 2 Tithe, that if LN takes inſufficient Bail, 5 A 
totheScarute. Patty at the Ri of the Writ, an Action would te 
v. 1 Ven. 55. but the contrary has been held ſince in the Common Pets 3 pA as 
r Sand. 60. ſired aways agreed, that Action would nut lie for taking iriſtrficient 
io, 244. Ball; but it was not ſettled, whether it would not fie fox taking in⸗ 
> Saund. 60, ſufficient Bail, and not having the Party at Return of 2 5 ze 
_ '+ +5; fhough the Statate commands him to take reaſonable Balk 
V. Antes 47. he has not the Party, he ſhall be amerced, and the Stqtittc does rs hor 
erempt him from that : The Crit was, in placito Tranſgr ac etiam 
Bille, and Bail Bond was to appear in placito Tranſgr ws and ki held 
good in Hale's time: And though all the Clerks ſaid, They knew the 
3 after Alignment of Ball- Bond, yet Holt, Ch. Juſt. 
d, Ve had known it denied, per reliquos Juſtic: J one arcept 
if fame Bail — 3 und the lame are given as Bail to Acton that were 
Taten der 10 Sheriff, he Fart deny them ; But per Holt, Ch. Juk.' the 
Aſſignmene. - that were were Ball become Bail to Aion, and he accept. -againft Korn 
Plaintiff may aHity 12 don't leg be 20 go on with Amertiaments — * 


except againſt 
them. 


7 


— Ter mms Tiers. Log nt fr 


igned aſter Oyer of it, and Defendant will not grant it, Plaintiff may ſign Aud 
—_— ment fo; (Want of a Plea, ; a * * 


8 7" 


— 
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Sir Samuel Aſhtree, Mater ol the Crown- Office, having been ab- 28 che 
ſent from the Exerciſe of his Office fo2 a conſiverable time, being er 857 
fractus Senio, a Sci fac' was bought againſt him; and Allue being againſt him, 
joined, he now moved foꝛ a Trial at Bar, which the Attoznep Gene- cart os x 
ral oppoſed as a Batter of Pꝛerogative, that the Queen might ter 9 
her Cauſes at Nane, 02 at Bar, as the pleaſed. 


Cur'. It's the common Right of any Sentleman at the Bar, te Perce. It was 
have a Trial at Bat, and it never has been denied in the Caſe of an * Rigke of Bar. 
Officer of the Court: And though M2. Attozney map have any of the er, and 
Queen's Caufep tried at Bar, and is not bound to conſent to a Niſi- Officer. | 
 prius, pet we are not ſatisfied that he ought to have a Niſfi-prius here Cr. 248 
Trial at Bar is reaſonable, without Content; fo2 the Statute of W. 2. 
which was the firſt Statute of Niſi-prius, ſays, That if Matter require 
great Examination, it ought to be at Bar: Et adjournat', and no- Agjournatur, 
thing ever done in it. | 


| Cuddon C hamberlain of London verſus Provelt.. 


„ Eturn was upon a Habeas Corp that Landon is an ancient 1 
City, Sc. that Time out of Bind there was an ancient Beam þ!; ber ace 

wept at the Charge ofthe City foz the Weighing of all ſuch Gobds weighing _ 

as” wert uſually bought oz ſold by Weight in London, at which all 2 

Fogeignetrs dught;. and Time, 8c. uſen ta weigh all ſuch Goods, 8c. che ancient 
And then ſets fozth their Cuftom ol mating Sy-Laws fo: Explaia- — 

tion of their Cuſtom, and a By-Law made at ſuch a Time, the ſame 

as in the Caſe of Bernardiſton, 1 Lev. viz. That'every f oꝛeigner who Parr dif 

Gould ſell Goods aſually ſold by Weight, without having firſt weighed Ce 

them at the common Beam, ſhould pay 138. 4 d. fo2 every --- (Weight, 

that Defendant being Fozeigner, cc. And all the Erceptions taken in 

that Cale were inſiſted on here: And pet the Court after great Con⸗ 

ſideration _— * R W to the og Cr, i = 
t Lev. 3 ** 11 0 . 


* 


9 3 


on. Cuddon verſus nt.” 
” a Habeas Corp 


= 

. * 
* q X 5 
ö - w 3% 


from London, the Return did ſet foxth Upon a By. | ſolh. 192. 
2 | 
the Compa 

þ b 


ompany in Þ oz. © | 
Defendant vid, Sc. So the upt was, whe: > PR 


Ther f aw, itfiiting a . upon Strangers koꝛ imploy- ger imploy- 
! wg dnt not free; were goon ? Fo? it greed, that a Pr kan that das one nor 
none but à F Potter could do the Mom, would be good, with'a Pee ene 
Penalty; und in reference to By-Laws in general,” a Differente was ares. 
taken between a pzſvate Comoꝛation * Company, and a great City 

| 02 
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02 Boꝛougb; fo2 the foꝛmer can only make By-Laws to bind their 

- own Pembers, and touching Matters that concern the Regulation 

of the Trade, oz other Affairs of the Company: But great Cities 

Great Cities any Towns, as London, Briſtol, York, &c. can make By-Laws fo2 

co" make By- the better Dering and Managing ſuch Town, and that Law will 

S--angers bind Strangers to the Freedom of the Town, while within fuch 

while there. Towns, and they are bound to take Notice of ſuch Laws at their 
Peril: And this Diverſity was agreed to by the Court. 

Holt, Ch. Juſt. It's true, every Fozeigner that comes to a Place 

is bound to take Notice of the Law of the Place; but here lies the 

; ÞardGip, that you lay a Penalty upon a Man if he done take Mo- 

Or tice whether a Pozter is free oz not free, and there is no Map fo: 

him to know it. 


Praced-nds de.. And at laſt it was adjudged, That no Procedendo ſhould go ; and 
2 that the By-Law was void to bind a Stranger, who could not have 
void ro bing Alt Aion againſt them fo2 not keeping a ſufficient Number of Poz⸗ 
a Stranger, ters, no? againſt the Pozters fo2 not ſerving him : And an At of 
Common Council, infliting a Penalty fo2 buying from any but a Free- 


man, would be void. 


Cuſtom a Note, Jn the Argument of this Caſe, it was ſaid, That Cuſtom 
gin Reaſon again Reaſon is void, becauſe it depzives the Subjett of the Com- 
mon Law, which is his Birth-right; and the Reaſons by which a 
Cuftom is ſuppoꝛted, are generally theſe : | 


Becauſe the Party bound by it, has ſome Benefit by it. 28 
That the Party who claims the Advantage of it, is at ſome 
ge by reaſon of it. wy 
That it may have a 
Fraud. 8 


Þ the two firſt of theſe Reaſons held in the Caſe of Toll-tra- 
ers, and Toll-thzough. Vid. 5 H. 6. 26. — 


— — 


and why. 


" 
* 


11 


K* * 4 Y 


reaſonable Commencement, 02 lp 


* 


15. 
. 
3. 


E 


Queen verſus Langley. 
tadifmen® J. IE was indien top theſe cos ſpoke to the Baya of Salisbury 


Is 1 You Mr. Mayor, I do not Care a Fart for you: You Mr. Mayar 
Mayor of are a Rogue, and a Raſcal : And that the Jnvjiment lay, it was ur- 
Salvbwy in ged, that the Moms tended to the Difparagem 


Diſparage- 
ment of Go. 
verument. 


ent of the Govern- 
ment, whoſe Dficer this Perſon was. But to. the contrary it was 
ſaid, That firff it was not laid, that he was then in the Duty of his 
Office, oz that he was a Juſtice of Peace. 2. As to Difparagement 
upon the Government, a Diverſity was taken betw#n Elettive Ofh- 
cers, and ſuch as are nominated by the Quefn ; foz the Coxruption 
of the firſt can't reflect upon the Government. 5 
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And Cur. He might have fozc'd him to find Sureties faz bis That be 

Sood Bthaviour, oz committed him : Vid. 3 Mod. the King v. Dar- bend or 

nell, Cr. El. 78. Mo. 347. 3 Cr. 689. They alſo agreed, That what- commire.d 

euer is a Breach of the Peace, is indiftable, as ſending a Challenge; bin. 

but that theſe TUozds were not a Beach of the Peace, but only occa- 

ſional, and tending towards it: And after great Deliberation, they Hob 62. 

adjudged the Nos were not indittable ; fo2 it's not as much as ſaid, The Worde 

that he was in Execution of his Office, oz a Juſtice of Peace; in» 5e und 86) 
dad if they were put in Writing, they would be a Libel puniſhable ., 1f pur 

either by Jnditment o2 Aﬀtion ; but they are but-loofe unmaunerly . i 

Mos, like thoſe ſpoke of an Alderman of Hull, When be put on 2). 
bis Gown, Satan enters into it, adjudged not inviitable in Kecling's 


s 

time: Stiles 250. Yon are a forſworn Mayor, and have broke your 

Oath, not inditable : And binding him to his Good-behaviour, ig ut. vis. Poſtea 
ficient to ſecure the Authozity of Bapozs z but that muſt be done in⸗ 
fantly, accoming to-Dofo2 Bonham's Cale, = . 

And Hole, Ch. Juſt. ſaid, That IUonds that directly tend to Bꝛeach Words dm. 
of Peace, may be indiitable ; but otherwiſe, to encourage Indidments an ger, 
fo Mama, would make them as incertain as actions ko: Wows of the Peace 
are. : =. Hh 


I"Rro2 of a Judgment upon Nil dicit in the Common-Pleas, the Error of = LA. 
Caſe was; Execute bought an Aiion upon 8 Judgment: ob- f , 
tained by the Teftatp2, ſuggeſting a Devaſtavit in the Lite- me af is c. vu. 
the Teſtoto2 : um it was objetted, That this carried it a Steg mg. 
ther than Wheatly and Lane's Caſe in « Saund. fo2 the Action was 
bzought by the Party. to the nt, and to whom the Wrong | = 
was done: Chereas this is, firſt, by one that is no Party to the coy an 
Judgment; fe if he would ſie Execution upon this Judgment; he giant the 
muft have fix{t made himſelf Party by a Judgment on a Sci fac, ann udgat- | 
met by one to the Tort was not dane, and this is a perſongl gainſt bim 
ought to die cum Perſons, and that this Matter ought nat n- 
er: Vid. 1 Vent. 313. 2 Lev. 145, 209. 3 Keb. ai 
will nat lie upon'a Bod. uggeſtiag a brovghr by 
TIRE, 
f: de aun Ir ud * 
againff an Erccuto? of an Executoꝛ de B55 Tort, till 30 Ca. 2. c. 7. 3 


. . A4 | 
| Mountague contra; Reied upon the-Reaſon of the Caſe of Wheat- Nasen be- 


© Hole, Ch. Juſt. The Detendant is the Party again whom-the en * 
Recovery is, and Judgment is de bonis Teſtatoris againſt him ; and Tae, 
_ it's ſuggeſted, that he has waſted : This is what the Plaintiff's Lif--tine, 


Teſtatoz might have done. Sure if Eſcaps were in the Life-time of baue Bebe“ 
4 | Jaylor. 


% 


Teftato), agaioſt che 


— — — — — 
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' Teftatoz, the Executoz may have Debt againſt the Jayls? 2 it; 
but ſuch Adion would not lie againſt an Exccutoz, no: would this 
 Afﬀion lte againſt the Defendant's Executo2 here, as was adjudged 
v.: Lev. 110. in this Court in Hale's time, becauſe it's a perſonal Tort, which dies 
with the Perſon ; and it was compared to the Caſe of an Eſcape by 
the Sheriff, fo2 which Debt does not lie again his Erecutoz, tho 
vil. Ante. ft Boe againſt himſelf ; but in caſe of Eſcape, the Attion always lies 
vent 30.31. fO2 the Executoz, even where it's in his Teſtato7's time; and ſhall 
%)ibibicicur. not the Executo? of a Parſon have Debt againſt a Pariſhioncr fo2 
not ſetting out Tythe 2 Vid. 1 Sid. 407. The Cauſe why he ſhall have 
Debt, is, becauſe it's an Jijury done to his Right; and therefoze 
within the Equity of the Statute of Ed. 3. De bonis aſportat', and 
a Quare Impedit lies fo2 an Erecuto2 upon that Statute, in caſe he 
brings it within the fix Months after the Avoidance ; and upon this 
Judgment, he might have ſued a Sci' fac', and after Judgment there- 


in have a Fi' fac ſuggeſting a Devaſtavit. Now this Action is fn Lieu 
of a Sci fac'. 


| That tie Powell. Hale uſcd to ſap, That this ation ought not to be ſuf- 
wichin che kered but when there was a Judgment to ſupport it; and this is with- 
See. be bas (the Equity of the Statute De bonis aſportat. | 
port at, 
„2 1 % Gould & Powis attomingiy: And the Difference is where it is a 
Tort annexed to Goods, then it's within the Statute, becauſe it art- 
ſes ex delicto, mixed with a Right. 


If Exeeutot a Powell ſald, That the better Opinion was, that Caſe woutn 


may have 


falſe Retuin. tion. 


Holt Ch. Juſt. Thave known the contrary avjudged. | 
| But then an Exception was taken to the Declaration, That it tids 
not alledged that the Debt was not ſatisfied, but only that the Tefta- 
to no Plaintiff could not Have Execution of * but it 
map be they were ſatisfied without Execution. 2 | 


Founderionef '. | Holt, Ch. Juſt, The Foundation of this Akon ns upon Tivo 
this Aalen. - Things, viz. Che Debt not being ſatisfied,” and the Mate; and in 


all autons of Debt, it is incumbent upon os bew, that 
a Debt {is due. 


05 What ir 
ye. Plaintiff 


Quod 


te i. AM 
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Quod Holt negavit; Becauſe the Taſting the Afets, the Debt 
being not ſatisfied, is the Cauſe of AFion ; and if the Debt be paid, 
the Iſſue ought to come upon that, that is a Nihil debet, which may 
well be pleaded, Far Co be a Debt upon a Judgment, — i Saund. 


this is PUTT of Fatt you traverſe the Devaſtavit, 805 1 
the Mon pan avthent : 


Sheriff ka; an Ettape, du muſt n CRjoIDSs ant T 


ſuppoſe a Octendant in Execution docs pay the Plaintiff, — — 
tisfation is entred Yee 17 and the Sheriff bim to eſcape, 
and Debt is bzought againſt Him fo2 it, he can't tank Advantage of that 
Payment: And at laſt, the Recozd of the Caſe of Wheatly any Lane That Caſe of 


was bzought into Court, agreeing eradlp with th's Derlatatian. And 71,57 ot 
the Plaintiff _ W N N with 
| Zo. 13 = DE | this Declara- 


9 | tion. 


Wy eh. Gorn. 


Fe Jmpaiſomnent by, pusband ai Wilke, foꝛ the Impꝛiſonment 
ot ike, per quod tia Domeſtica of the husband per Spa- fament 
tium - - - remanſerunt infecta ad graye damnum of both: Jt was _ by 
moved in Arreſt of Judgment, That the Buſineſs of the Þusband Wi, br 
remaining undone, could not be ad damnum of Mike, and that the which che 
Action fo? that ought to be by! — alone; as if Pusband concludes ee 
per quod Solamen & Conſort r heb conclude ad damnum Concerns re- 
of him alone : But it wa anſwer e the Aion being well main'd un- 
bzought, and conceived fo2 the Junpziſonment, what came under the — oi 
pen guad onty be taken fo2 Aggtavation ; at im b well. "> 
| falbes AFiquable be ſpoke of CUife, and Þugkand am Clif beingthy » C0 4% 
Man, ang conclume per qudd tho Husband toſt his Cuſſonters, mf |" % 5 
be ell; far the Cows _—_ TITS ITC pet qualidhals Aggravation. 
be taken ia Abrauntton 2 5 5 | 4334; 70. I 2 
0193 04 36 93 
Que omnia Cur conceſũt: Et per Holt, ch. Juſt. Matter may be 


laid by way of Aggravatigy; n Teeſpaſs, which in it ſelf does not beat 
an Aﬀion: As if a Man bing Tteſpaſs fo? y_—_ his Þouſe, and 


be Aid in rag 


An s Servant, without ſaying per quod Servitium amiſit, ng Agger 
Aon hip ko} he Batter foz Battery of Serpank en pet gyoc 110 
f be well pur in ads an Aggeavatton ; ur PDC male 101 127 e 
10 * m pits them, viz. kor Ear ing ELD 4 bear an 
| e ethr ſhone nmrhter pirir Thad „ Aﬀtion. 
(try Hut if he IT bar Pan * 9 5 
out Dwner's Lei T. auge eb 
Jue's pro Quer Niſi 19 fo ox Termin Vid. : Newmarl WH In. Jaignen 
B. R R. Paſch. 5 Anne R. hs en Nig. 
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1046405 I. vice"'of Seven Pears. The. Exception was, Chat m as not 


iam contra Pacem. And the Holt, Ch. J. thought it 'well'onough;; 

betauſe laid contra Form Stat; "yet byi the other Three it Was: 
"17" a Law is ů»„„ 
to 


Inditment. 


ih noſe Airy 


9 SE $ o 


18 Aion fo ey woll at Play, e ber apc ane 
5 * 8 to play at ſuch” a Pace, and 


lies 99 


5 * ont, be Payment a it ought" ta be; the. 5 81 
A 
5 0. pay c as 1 
That un 1 allump fit du not lie to; H oney won at ] 25 


char aaton never —— lie but where Debt: would lie. a b never 
was heard that Debt was bought fox Boney won at Play, . 0 


2. That the Second Count was bad, koz at that Rate one may 
declare, that Defenvant was indebted to him, upon a certain agree 
ment, in ſuch a Sum of Money, and that in Conſideratfon thereof 
he pꝛomiſed to pay, which would doubtleſs be bad; fo2 he ſhould ſpe⸗ 
clallp ſet out ſome 2 whereby a Debt was raiſed, - fo? 

| 00ds 
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Goods ſold and delivered, Sc. An Indebit can never be upon mu- . 
tual Pꝛomiſes. | murus! Fre. 
miles. 


And Holt, Ch. J. quoted a Caſe in my Lozd Hale's Time, where „ 53: 
it was held it would not lie upon a Bill of Exchange againſt the Ac- 86, 47. 
cepto?. | 3 Lev. 118. 

And per Holt, Ch. J. There is no (ay in the Wozld to recover Spec. 
Honep won at Play but by Special Aſſumpſit. ſumpſe. 


Per Cur. Notwithſtanding the Cale of Eccleſton verſus Li nne, 34.18. 
in the Exchequer-Chamber, it has been held frequently, both here and 
in Common-Pleas, ever ſince, That this Aion of Indebit' would not 
lic koꝛ Money won at Play. e e 


3. They held clearly, That any Thing in the Firſt Count, which 16 fg cc. 
was right, could not heip any Defett in the Second; fo2 tho' they will be'p che 
both were put in one Declaration, yet they were as diſtint as if they _ Ve 
had ben in two ſeveral Aﬀions., 55 | 

4. Tho' it was objecked that this was after Uerdi#, whereby the Vid. cont. 
Jurp had found that Plaintiff had won Money of Dekendant, which %. 

could not have been without a ſpecial Agrament, and mutual Pꝛo⸗ 
miles between them; and ik what the Jury muſt necefſarily have found 
Had been alledged, it would have bern well, and therefoze the Gerdi 

did cuxe. ne . e 33 7 Wind 7 5 06: 


pet totaCur' ozdexed Judgment to be ſtayed till the Plaintiff; mo- 
ved further. n PEA e 9:0" ie 3+ 615 200 Nt 
and Parker moved fo2 Judgment another Day, alledging, That 


mutual Hazard ſufficed to raiſe a Debt; and fo2-Caſes cured after 
Cerdit, quoted 1 Vent. 109. 123. | al = 1 


© | 


Holt, Ch. J. The Aﬀion ought to be bzought upon the Agrament of nos the 
the Parties. 'Tis true, when two agree to play fo2 ſo much Mo⸗ Aſtivn ovght 
ney, that is an aiual Pꝛomile; but-if either win, there is no Debt en 
' ariſes thereupon, fo2 nothing but a meritozious valuable Confiderg- Vid. poſte- 
tion can raiſe a Debt, andjit's an Erro2 to think that every Contract A 4, 
which obliges one to pay Money does ratſe a Debt: As if A. pro- Vent. 54 
mile C. to pay him a Debt due to C. from B. and it be foꝛ good Con- Vider contre. 
ſideration, A. is thereby bound to pay it. but 20 it is not a Debt up⸗ counters. 
on him. And if he after. had come, and in Confideration that J am cio" co raiſe 
bound to pay you the Debt of B. J pꝛomiſe to pap you, an Indebir* * Debt 
would not lie thereupon. / And Indeb has been bzought fo2 a Tenant 
right Fine, which J never could dig ett. abt £ 


Vid. Hob. 
18. 88. 


And Gould quoted 2 Vent. 175. the very Caſe, and Methwin and 
Andrews's Caſe in the Common-Pleas. 


Per tot. Cur. Judgment was arreſted, Judgment 


arreſted. 


S In 


felt 221, 
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ror no Super- 


Vide poſtes. 


Vide po 


Cro El. 761. 


— — 


1 


In Ejedment In Cjetment, the Term was made fo2 Five Pears; and after 
Plainriff de. TJerdit f02 the Plaintiff, he was delayed of Judgment and Execution, 
layed rill by Inſundion in Chancery, till the Term incurred. And now it was 
moved to renew the Term, and the Caſe of Dangdell and Greenvill 
was quoted where it was done, and that they uſed to do it frequently 


in the Exchequer. _ 
Cur. Te can't do it without quite altering the Recowd. 


and Could ſaſh, they had held in Sir John Rolls Caſe, That it 
could be done by Conſent, but not otherwile. 


And Hole, Ch. J. ſain, pe conſidered there wanted a Clock-ho 
over-againft the Hall Gate, and the Botion was denied. 


Parkins verſus Woollaſton. 


88 0 on a Judgment returnable ſuch a Day, and non eſt in- 
vent returned, but not filed, A Crit of Etro2 was taken 

Lat rill © gut befoze the Day of Return of the Capias, but not allowed till that 
Notice. verp Day. noz any Notice thereof- to the Plaintiff's Attomey. 
And the Court ſaid, that the Opinion in ſome Baks was, That a 
4 * 0. Writ of Exroꝛz was a Superſedeas to avoid Execution from the en⸗ 
ſealing thereof, tho not to punich the Officer till Superſedeas comes 
to him ; and of this Opinion is Rolls : But that the Law now ts 


V WhatNotice. taken, that it is not a Superſedeas till Notice to the Plaintiff's At⸗ 


Vid. auß, tomnep, and that the Allowance thereof is ſufficient Notice, o2 that 
- atual Notite be befoze Allowance. : 

And they held, That if CUrit be executed befoze Notice of TUtit of 

Erroꝛ, the Return oz Perfection thereof may be after : And if a Ca- 


' Execution of pias be returnable ſuch a Day, an Execution of it, ſedente Cur. 


« Copiar ſe- that Day, is good, ſecus not. So that they were all clear, That if a 

ee Writ were returnable as of Yeiterday, but not adually return d, and 
CUrit of Erro? is allowed oꝛ notified to Day, yet the Return may be 

made and filed to Day. 2 

Where Writ And if TUrit of Erro? be allowed oz notified, ſedente Cur. the Day 

of Error is on which the TUrit of Execution is returnable, (becauſe it comes ſe- 


allowed the 


fame Day the dente Cur. while the TUrit of Execution is executable, and there 


Fxecutionis Can't be well a Fraition of a Day) there it ought not to be returned 
— 02 filed, but fs ſuperſeded: But ik it is not notified till after the 
Court is up, at which Time the Execution is executable, there a Re- 
turn may be of the TUrit, and that may be filed : And accoding to 

that Diverſity it was oꝛdered to be filed here. | | 


Per Cur. Note, It was upon a Sci. fa. againſt Bail, and no Ca- 
pias againſt Pꝛincipal pleaded, 


Per 


ſignument; 


Ll 
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Per Hole, Ch. J. & * zu Ation wa an Aſlii _ of Banbrupt by Addon by an 
Commiſſioners: on a (Mple Contrat, the right Map is to lap the 2 of a 
Pꝛomile to have been to the Bankrupt; except there be an expreſs Pr. Ce 
miſe after Aſſignment made to Align. And the Tay of declaring ners, + 
of a Pꝛomiſe to the Align ig very inconvenient, and a Yeaus'to | 52 to be 
ouſt- the” Defendant ok the Benefit: ok the Statute ok Limitation: * 

Foꝛ if Goods were ſold Five Pears befoze the Aſſignment by Sank- 

rupt, and then the Debt is aſſigned, and a Pear paſſes, Aſſignee de⸗ 

clares on a Pꝛomiſe to himſelf, it will not be a god Plea to ſay, 

that the Deferdant non allamplft infra ſex Annos ta the Bankrupt, 5 
fo2 that does not anſwer the Declaratian. And if he plead non al- 3 

ſumpſit inſra ſex Annos to the Plaintiff; it will be againſt him; fo2 22 

if there be any Pꝛomilſe translerred by the At, it is only upon the al⸗ 

and the Intent of the Statute was only to transfer the 

Ation, and nothing elle. Javed if? after Alignment another re⸗ !f another | 

ceives the Honey, Anion Wfll lie fon the Afliqno upon a Promiſe «to 5, . 

himſelf, beeabſe the Receipt of Money after Alignment is a Contrack ance 

with him, and. every Contrast o: Agrament, Per Holt, Ch. J. is an Vid. Szund. 

expreſs Pꝛoniſſe, not in (Mod, but in Oad. which is as e IT... 

and there is no ſuch Thing as a Promiſe in Law, and that Accep- Vide ante. 

tance of a Bll of Exchange is an expects Duin = to pay it. 


Ms Dennis verſus Doctor Lane. 


G5 E was a klo, adi had a Daughter who was an RO to Date tow 
Joo J. per Anni, to whom the Doto2 made Love, whereupdrr bound 19 che 
the other road hint her Boule; yet he came at another Day, aud fuse for his 
meeting the Mother upon the Stairs, notwichſtanding che then again e Rocher 
expꝛeſiy foꝛbad him to go fo ward, yet he puh d on to the young: Mo- „n Hires, 
man's 1 in a rude Manner. This Behaviour frightened the on; 
8 Mother ko much, that ſhe ſent kor Friends to condut 
her Dau bt o London; of which the Doo? having Intelligence, 
came w ily -others,” and followed the Daughter, and came to 
the ſame 113 Where they lodged at Might, and twk up the adjoin- 


195 my to- 5 cas Daughter, whereby they put the Mn. 


ther 9 70 Fits Feat: Any the next Moming, as they were taking 
Evach, the affaulted the Gentleman that put the Lady iuto her 
Coach, and Fürkued thein again that Day, and gave out that he 
would foꝛce the Oaughter from them, lo that the Mother was faln 
to hire Pen to guard the Inn that Might. This Matter kg 
tranſated in March was-Twelvemonths. © {9 
And the cos, the laſt Aflizes at Hereford, meeting the Gentle- Freſh Occs- 
man who was the p2incipal Manager of the Family, and help to fn given 
guard the Daughter to London, he being a Barriſter at Lam, am a c doe: 1 
near Relation to the young Lady, in his Gown, aſflaults him, and 
beats him ſeverely with a Cane; whereupon the Judge of Ame 
bound him to appear the Firſt Day of this Term in this Court: 
And upon all this Patter being put together, and an Oath by: 3 

S 2 that 
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Vide antea. 
Demand of 


Sccurity 
ought to be 
freth after the 
2 given, 


ought to ap- 


Debt upon a 


Zance given 


that the believed the Aſſault upon her Kinſman to be in Jurſuance of 
the Deſign upon her Daughter; and that ſhe waz infozmed he 
thꝛeatned her, and endeavoured to coxrupt her Daughter's Maid, to 
facilitate his Stealing the Daughter. 


Per Cur. The Doio?'s coming in that Banner, in Delpight of 
the Mother's Prohibition, and againſt her Will, was god Cauſe to 
require the Security of the Peace ; and ſo was the enſuing Beha- 
viour of the Doio2 on the Road. e 


2. This Demand of the Security of the Peace ought to be freſh 
after the Fray oꝛ Cauſe of Fear given, and therefoze if it had not 
been fo2 the new Aﬀault upon the Kinſman, the Court would not 
bind him to the Peace here ; fo2 the ſuffering conſiderable Time to 
paſs hefoꝛe the Demand of Security, is a great Sign that the Par. 
ty was not afraid. But here there being an old Dffence, which one 
ought to give Security of Peace foz, and a freſh Dccaſion given, 
which gives pꝛobable Reaſon to believe the old Gudge continued, the 
Court owered him to give Security to keep the Peace, and tok his 
own Recognizance in 2001. and that of two more in 1001. each, 
but refuſed to bind him to his god Behaviour, becauſe of the Length 
of Time, though they declared, if they had come when the Batter 
was freſh, they would have bound him to his gov Behaviour, and 
in a much greater Sum. 


Note, All the Cauſe of Binding to the Peace ought to appear in the 
Articles which are (wo by the Party, and read in Pꝛelence of the 
other ; and one that gives Security of Peace, muſt ſtand upon his 
Recognizance fo2 a Pear and a Day, and the Condition of Recogni⸗ 
Jance is to keep Peace towards all the King's Subjects, andparticu- 
larly towards that Perſon that demands it. 
R 00 a Recognizance given in Common-Pleas bꝛought in 
8 xt — . | . | 
And Raymond moved to have the action diſcharged, fo2 that the De 

fendants had ſurrendered the Paincipal even befoaze the Aﬀion com- 
menced. And now by a Rule of Court here, if Debt be bzought. 
upon a Recognizance of this Court, the Defendant has eight Days 
in full Term to render the Pzincipal, whereby the Defendants have 
now equal Advantage in caſe of Debt and Sci. fa. upon a Recog- 


To which it was anſwered by Dee, That tho" that be a Rule in this 


Court, yet there is no ſuch Rule in the Common-Pleas ; and this be- 
ing upon a Recognizance of the Common-Pleas, we muſt do in it as 
would be done there if the Aﬀton were bought there. 


And co ſaid the whole Court, That he ſhould have the ſame Sauce 
here as in the Common-Pleas. And foꝛmerly they would not ſuffer 
an Action upon a Recognizance in this Court, becauſe of the * 

ll 
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Miſchief it would be to Defendant than a Sci. fa. 2 ſure the 
Action was always well maintainable, and our Rule is in Avoidance 
of that Milchiet. 


And Raymond was direfed to inquire how the Courſe of Common- 
Pleas was, fo2 they muſt guide themſelves thereby here in this Cale. 


Per Cur. Anciently there could be no Pzotebings on Bail Bond of Proceed. 
till the next Term, and tis a great Gzievance to put it in Suit till ings yon 
after a convenient Time, tho it is otherwiſe pꝛactis d in the Common- _- 


Pleas by the Attomeys, meerly to make Monk fo2 themſelves. 


Per Holt. A Uill, whin'clear, and the Jntent of the Parties ful- win to be 
ly appears, is as much to be favoured ag any Heir at Law. favoured. , 


* Southers, Marſhal, was complained againſt by Whitacre, fo2 that 
he wilfully ſuffered a Perſon brought up upon a Habeas Corpus, and 
committed in Court, to eſcape. 


and, per Cur. I one be in Cuſtody upon a criminal, and alſo up- wa te 
on a ciuil Matter, and he would move himſelf up by Habeas Corpus, — Le in 

there ought to be but one Habeas Corpus either of Crown Side pps bo 

| Plea Side. and both Cauſes ought to be returned, and alſo a Ci- 
2. The Marſchal, without moze ado, is obliged to take Notice of 2 


all Commitments in Court. 


1 Regina verſus Town of Clicheroe. 


A Mandamus was to the Bailiffs of the Town, to ſweat itt ſuch The old Bai- 
and ſuch Perſons into the Office of Batliffs. © , lifsof a 


Town obli- 
2 to return 


And Broderick moved, that they ſhouid tiot be obliged to male a * 
Return, fo2 they could not well do it, becauſe the 'CUrit was not di- 
refed to them in their natural Capacities, and by their Names, and 
two other Perſons were Bailiffs, ſo 83 it would be hard to * 
ou to make a Return. 


But per Cur. If you when Baililfs have uam in others, who 
were not rightly choſen, you notwithſtanding continue Bailiffs Mill, 
and therefoze ought as ſuch to male a Return to the Queen's { Urit; 
and they were oꝛdered to make a Return. 


And here Holt, Ch. J. ſaſn, They! might amend the CAtit any * * 
befoze it was returnable; but they of the other Side couly not; * when 2 
to quaſh it tl a Return thereto d. were mave and filed, 6 


Alam 


- 
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Adams verſus the Tertenants of Savage. 


bei! Jer By IE Plaintiff: zonght a Sci' fac' againft the Dekendants, reci- 

3 ting a Judgment obtained by his Jnteifat* again ſt Savage in 

in Lertenants ſuch a Term and Pear in the, King's Bench at Weſtminſter, command⸗ 

upon Jung. ing the Sheriff to warn in all the Tenants of Lands whereof Savage 

20 by abe 1. at the time of the Judgment was leis d; and in the Count in the 

teſtale vgs it End ok the CUrit he ſhews, that his Inteſtate died lo, Sc. and adm. 

at Ham. nitration of all his Goods amd Chattels were committed to him the 
Plaintiff by J. S. Archdcacon of Dorſet in che County of orſet, to 

whom ft did belong to grant it. The Tertenants return'd, Tra⸗ 

verſe, the ſaid Savage's being ſels v of any ot the Lands whereof they 

are return 'd Tenants, and found againſt them; and laſt Eaſter was 

Ned in Twelve months, DarncMSerjzarm,moved in Arreſt of Tudgment, That 

fact of the Plaintiff in dis Crit ſhfws he has not Right to revive the Judg- 

ment, fo2 this Judgment is Aﬀets here at Weſtminſter, where the 

Becom lies; and the Adminiſtratian committed by the Archdeacon of 

Dorſet. which he fhews fo2 his Title, is utterly vold, here being Bona 

| norabilia , 

Adminiftr= Ta this, Eyres offered fo2 Anſwer ; That though the Court will 

cion $7.55  jeidittally take Notice of Eccleſiaſtical Diviſions, as that there are 

of B canaor f Pꝛovinces, and ſo many Dioceſes in every Pꝛovince, as they 
8 will do of all the ſeveral Counties of England; pet they can't take 

. Le judicial Notice athin what Dioceſe fuch oꝛ fuch a Place is, no moze 

obrau.'d az than they will within what County ſuch a Hundzed is: So they can't 

ew. take Notice here but that the Archdeaconry of Dorſet is within the 
. — 4 of London, and then this may be an Adminiſtration well com- 

mitt : nent” on WE” _ 

2. Since we have, averr' d. That it belongs to him to grant it, and 

that he did grant it, pon iT ve him that Credit as to believe that. 

he vid tt well, at ſeaff till the contrary appear, which tan t be here. 


How Arch- Vit per Cur”, re that fit here, and hold the Queen's Courts, arr 
_ #&acons 92) hound to take Notice under what Eccleſiaſtical Jurisdittun we are; 
niſarions. AND if ſo, we muſt ſg that we are not under the Archdcacon of Dor- 


ſet; au dy conſei{iſthte, an 2vminittration granted by him can t intitle 
one ti being Aﬀton'ttpon our Judgment: Aid Archbeargis as tuch 


hade no Power to commit Admitiiffration, though moſt in England 
do it, but not quatenus Archdracons, but dy a preſcriptive Right, 
| and ſometimes they da by Þectiliars,. and ſometimes by themſelves ; 
e aj thole Cafes you Tilt pleap, cui Admviviſtracio ig hac parte. 
pertindit: And hetc thy Mhnthifratio e y voc, and in 
would be if committed by the Bichop, thocacon this Man 18. 
And ſuppoſe, as tis urged, we can't take Notice put that the Arch- 
deaconry of Dorſet is Part of the Otoceſe of London; vet at ſeaſt 
we muſt take Notice that the Place where we ſit here, is not of it: 
And the Adminiſtration quoad this Judgment is void. 


And 
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And this Term Brotherick moved fo2 Judgment upon this Sound, If che Defen- 
viz. That though the Plaintiff has ſhewed a bad Title, yet the CUrit 5, their 
of Sci' fac' being good, and he fcall:ng himſelf Adminiſttatoꝛ, and the admicred the 
Defendants not traverſing, 02 taking any Advantage of the Invalidity run e 
of the Adm:niſtration, but pleading to the Yerits, he thereby admits oo _ 
the Perſon intitled to ſue, and ſhall not come when the Right is tried 
againſt them, to controvert what they have befoze waived to inſiſt. 

upon; but admitted it: And here if we had not ſaid any Thing, by 
whom Adminiſtration was committed to us, aud they had thus plcad- 


ed over, it had ban good: Vid. Stiles 283. & Trin. 12 W. 3. in this 
Court, Gidley v. Williams. 


adminiſtrato: bꝛought Debt upon Bond to Jntefiate, ſetting fozth, vil Sus; 
That G. was Adminiſtrato2 of ſuch a one, and that the Defendant Cr. Jo 46. 
did not pay to the Teſtato2 in his Life, o2 to G. the Adminiſtrato? „ Ven 4. 
fince his Death; Non eſt factum: And Uerdit fo2 the Plaintiff, and 


Erkeution, that it did not appear Adminiſtration was committed to 
the Plaintiff, 


But per Cur, That would be a fatal Exception upon Demurrer, 17 Admioi- 
but is helped by your pleading over, Non eſt factum; whereby you — . . 
ad mit him capable ro ſue: And as this Caſe ſtands, if we had ſaid war, ie fe- 
only, that we were Adminiſtrato2s, oz that Adminiſtration was com- *! on Oe. 
mitted to us, without moꝛe we ſhould have Judgment; then there be- Te 
ing enough ſaid, that Adminiſtration was committed to us, the other i 
Mods, per Archdeacon of Dorſet, ſhall be rejeted; and fo2 rejeting 
Wows that would vitiate Matter which was well without them, he 1wordsrh ir 
quoted 3 Cr. 697. Leaſe was to begin after Ocath of Thomazine ___ 
Chapman and Thomas Chapman; and alledged, that pred' Thoma- reiefted. ; 
zina Chapman and Thomas Chapman, were dead; and held, that be- 1 
cauſe pred Thomas was enough, and the Add'tion of Sirname was 2 
- barn. therefoze would not vitiate: Sir Thomas Jones 219. Dyer 240. 
PI. 56. Parſon made a Leaſe, and was dep2ived by his Dwdinary, from 
which Sentence he appealed to the Archbiſhop after Depuvation; and 
befoze the Appeal, another is become Parſon, and makes a Leaſe : b 
Anb in the Conteſt betw&@n the two Lefſirs, the ſccond pleaded the 
Depaivation of the Leſſo2 of the firſt. To which they replied, That 
he had appealed from the ſaid Sentence to the Archbiſhop in Cur' Pre. Upon en Ap. 
rogativa ſua de Arcubus : And though the Court of Pꝛerogative be met gr 
not the Court of Arches. yet the Court held, That it ſufficed to ſheth ul 
an Appeal to Archbiſhop's ]9zeronative Court, and the reſt, rather than 
vitiate, ſhould be fejeted : Vid. Palm. 74. 2 Lev. 234. In Avowy fo2 
Rent, Avowant makes Title as Gꝛantck of Reverſion, without ſhew- - 
ing Attoꝛnment. Defendant pleads Rien arreare; and held, That % 
though upon Demurrer the Want of ſhewing Attomment would be 


katal; yet it would be well enough ws, becauſe the Defendant ad: — 
mitted it by his Plea. 


But 
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O/j. That the 
Plaint:# has 
ſhown but a. 
bd Title. 


— — —— 


But note; There is another Reaſon given fo2 that Judgment, viz. 
That it was after Uerdiz, and ſo cured by the Statute; and he ſaid, 
the Judgment muſt be upon the TUrit and Return, and not upon the 
Declaration; fo2 by plcading over, they allowed that to be well. 


To which it was anſwered by Darnell, Serjeant, That here they not 
only not ſhewed that they had a Title, but that they had a bad one : 
They took upon themſelves to thew a Title, and have chewed a bad 


one; and when they ſhewed, and ſet out a bad onc, that Court can't 


intend that they have a good one; but to the contrary, that they 
have ſhewed the beſt they can. And He uttcriy denied, that a Miſtake 
in ſetting out that which was not neceſſary to let out, would not 


hurt; fo2 if a Man will take upon him to plead a general Ac of Par 


Vid. Aatea. 


Vid Anrea. 
Thatit he had 
only general- 
ly alledged 
himſelf Ad. 
miniſtrator, 
Cc. it migat 
have been 
admitted. 


liament ſpecially, and fails therein, tho' he nad not have ſet it out 


ſpecially, yet it will ſpoil all: And if they have Judgment in this Cale, 


the Defendant would be liable to the Action of an Adminiftrato2 of Arch⸗ 


Holt, Ch. Juſt. If the Plaintiff had not ſet fozth what Kind of 
Adminiſtration he claimed by, but only generally alledged himſelf Ad: 
miniſtratoꝛ of the Goods and Chattels of the Inteſtate, and that the 
Defendant had not put you upon ſhewing it by craving Oyer of the 
Letters of Adminiſtration, as he might have done, but plcaded over; 
that had ban an Adminiſtration of the Plaintiff's having a Right ol 
ſuing as Adminiſtratoz, as he had alledged. It is true, the Writ 


n#d not mention any Thing of Adminiſtrations being committed to 


the Plaintiff; but the Courſe is, to ſuggeſt upon the Roll after the 
Crit is come in, that Adminiſtration was committed to him, and to 
profert the Letters of Adminiſtration to ſhew it: But in Debt, 02 
Sci” fac on a Judgment here at Weſtminſter, which is local, you make 
your ſelf Title as Adminiſtrato2 by Uertue of Letters of Adminiſtra: 
tion by Archdeacon of Dorſer, and without Doubt that is no good 
Title ; and when-you your (elf affirm thts to be your Title, how can 
we intend you have another? Foz of your own ſhewing, this is your 


Title, which is manifeſtly bad And there is a vaſt Difference, where 


Where the 
Matter 15 in- 
different, et d 
Party plrad 
over, the 
Court will ir. 
rend it well, 


but this thew. 


ing is abſo- 
lutely void. 


a Title does not appear fully fo2 the Plaintiff, and the Party will 
not controvert with him about that, fo2 there it may be well pzeſy- | 
med: It Party were not well ſatisfied of Plaintiff's Title, he would 
have inſiſted on it in due Time, and where the Plaintiff himſelf ſhews 

he has no Title, fo2 there the Court has no Room fo2 Jntendment, | 


Tota Cur? accord'. That where the Batter is indifferent to be 
well oz ill, aud Party plead over, they will intend it well; and all the 
Caſes put by Brotherick were, where it was indifferent : And this pꝛo⸗ 
perly is not an Imperkection in ſhewing of Letters of Adminiſtration, 
but it's ſhewing ſuch as are abſolutely void as to the Tnteſtate's whole 
Eſtate, becauſe there are Bona notabilia. 


2 


ſider of that: And after, befoze any Judgment enter d, the Defendant . wh Judg- 


„ e r y Br Breet ron 


— — — — 
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Et fic per tot' Cur Jud pro Defend' : But Boubted what Judgmenc Judgmem 7 


to give to quath the Crit, o; bar the Action, and took Time to con- Pe gaga 


moved fo2 Coſts upon the Statute of 8 & 9 W. 3. the Mods where- wen 
of are, That after Nonſuit, Diſcontinuance or Verdict for Defendant, 
he ſhall have Coſts. | 


And it was inſiſted on by Darnell, Serjeant, That if this had been 
a ſpecial Uerdi# till Court had determined the Point, it was not 
a Cerdit foꝛ either Side; but now that they were of Opinion, Plain 
tiff ought to have no Judgment, it would be the ſame as if it had 
ban a ſpecial Cerdit, and then it would have ben fo2 the Oekendant, 


and it's within the Biſchief remedied by the Statute, £02 here the 


Plaintiff knew, and ſhewed he had no Right to give the Defendant 
Trouble: And if this Sci' fac had been bzought by him as Admini- 
ftrato? of J. S. and had recited a Judgment obtained by J. N. ſhould 
not we have Coſts ? e 


Holt, Ch. Juſt. No; Becauſe out of the Mods of the Statute, v. vent. ;. 
if Plaintiff hav Uerviz, as here: And our Judgment map be, licet, 
Qervit be fo2 Plaintiff, quia apparet Cur* that he has no Right to 

recover: Ideo conſ1d* quod nil Capiat per Billam ; and adjudged there 


Gould be no Coſts. Vid. poſtea. 
ma Caſe where 2. M——-, fi 


ounerly an Attomey of the Court, 7c... 
(now Councelloz at Law) was accuſed of foul Pzatice in his Pro — 6s | 
felon : The Court lam, Though he be now a Councel, pet perhaps 4*torney, . 


chat will not viſcharge him from being an Attozey füll; and then we Pad. 


may get his Demanys taxed asſuch And does any Body think but 
a Councello? at Law is a kind of a Biniffer of Juſtice and Right, 
and, as ſuch, punichable fo Bisbehaviour in his Pꝛokeſlion:? 


And Holt. Ch. Juſt. ſaid to him, Will you have the Point tried, 


Whether a Counceflo2 at Law may commit an Extoztion? 


Domina Regina verſus Beſt & a. 166 


T I" HEP were inditted fo: Conſpiring to get Boney unjuſtly, 8c. That an in- / l 174 
from one A. and to bung about that wicked Purpoſe, falsò to conſpiracy 
charge him to be the Father of a certain Baftard-chifd, 8c. And that lies bbfore | 


in purſuance of ſuch Conſpiracy, they did fals6 charge and affirm him desc 
to be the Father of it : the Exception was taken, That ft did nee tin Ac- 


not aver that he was not the Father of it. quittal. 


Per Cur. The Gift is the falſa, confpiring to charge fallup; and it's 

laid further, that they did falfly charge, &c. and an Jnvitment lies fo2 

the Falſhood bekoze the Party is — of it; but Caſe lies — 
'ti 


— 
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be quaſhed. x 


Error of a 
judgment in 
Treipals, 
whereas it 
was in Caſe, 
a great Di- 
verficy. 


V. Hob. 118. 
8 Co. 160. b. 
Hob. 129. 


Interzſt upon 
a Bill of Ex- 


change, | 


Writof Error 
upon a Judg- 
men? in Wales, 


till Acquittal : And this was ſaid to be too frequent an Offence to be 

quaſh d upon Motion, that they would no moze quaſh it than they 

would fo2 Barretry, oꝛ keeping a Bawdy-houle ; and it was denied to 
ER <- 


. 


Kent verſ. 2 


* 


Rro2 of Judgment in Treſpaſs Vi & Armis in the Common- 
, Pleas, and the Writ was of a Judgment in Pl. Tranſgr' ſup' Cas. 


Per Cur'. It's no good (Urit to remove the Beco; fo? though 
Treſpaſs generally, and upon the Caſe, may be laid Vi & Armis, yet 
there is very great Diverſity betwan their Natures ; the one is 
grounded upon the very unlawful Act, the other upon the whole Cir- 
cumſtances of the Caſe. | | 

But it was agreed, That if right JnſfruZions had been given to 
the Officer that made out the Writ, and that were made out by Affi 
davits, they would amtnd by the Statute of 8 H. 6. c. 12. Sect. 2. 


And per Cur'. The Defendant can't move to quaſh the Writ *till 
it be enter'd on the Koll, and he appear to it; and the Crit. was 


quathy Niſi 


Per Cur. Jntereſt upon a Bill of Erchange commences from De- 
mand made; and therefoze if there was no Demand made till Aaton 
bꝛought, Defendant may plead Tender and Refuſal, and Uncore priſt, 


and ſo diſcharge himſelf of Jntereſt ; but if it be the Defendant s 


Fault that Demand could.not be made, as if he were out of the King- 
dom, there Want of Demand ought not to p2ejubice the Plain. 
tiff. Vide Poſte | 


Lewis verſus Jones. 


pon Urit of Erroz of a Judgment in Wales, the Placita 
were, dec. ad magnum Seſs' Dni' Regis, &c. tent' coram A. & R. 


Juſt” Dne' Regine, and held a fatal Uariance ; but doubted, whether 


if they would amend below, a Certiorari ad Inform conſcient' ought 


not to fo. ba 


And at another Day, a Yotion was made by Williams faz a Certio- 
rari, that they might amend below, and certify it right up; but it 
appearing to the Court that a foꝛmer Crit of Erro2 had betn bought, 


und a Certiorari and an Amendment of -ſuch Faults as had been then 


_ diſcovered, and that this was the ſecond Writ and Faults, till they 


Ch. Juſt. 


laid, they would conſider well of it befoze they would ſend any more 
Certiorarts; Fo when would there be an End at this Rate? And gave 
Leave to Move again, and it was after granted. Abſence Holt, 


Wells 


— 


—— —— 


PT" ED 
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| Wells moved fo2 a Mandamus againſt Golſon and others, Juſtices , to 
pk Peace of Ipſwich, to iſſue their Pꝛetept to inquire of a Fozce, upon e 


forcible En. 
Affidavits of a Fo2cible Entry: And it was granted. — 


Parkins verſus Woolaſton. 


[) EBT upon a Recognizance againſt Bail, and Plea that there d. bt vpou « 
was no Capias againſt the Pzincipal : Replic, averring a Ca- Recogn' «- 
pias prout patet per Record', in the Common-Pleas : Rejoinder, That #*** Bail. 
there was a Writ of Erro2 taken out, and allowed befo2e the Capias ow. _=_ 
was returned and filed ; and on Demurrer adjudged, That the Re- (57am 
joinder was a Departure from the Plea; fo2 it's a new Matter, be Principal. 
which does not agree with o2 infoxce the Matter of the Plea, fo2 Repr. char 
the Plea is, that there was no Capias : And the Rejoinder (aps, there en 
was a Capias, but it was ſuperſeded, and there is a great Difference or 
between no Capias, and a Capias ſuperſeded, fo? the ſuperſeving does Error was ol 
not make it null, oz no Capias, but only ſuſpends the Fruit o2 Effet deu fore 
of it, and one muſt diſtinguiſh between the TUrtt it ſelf, and the Ef- che cop), Cr. 
fet of it. And this Capias, though ſuperſeded, is nevettheleſs a CUrit, 
and thercfoze if after Allowance of it the Sheriff, befoze a Saperſedeas Vis. Antes. 
ſerved upon him, execute it, the TUrit ſhall excuſe him, which a void 
Crit could not do: And if the TUrit of Erroz had been quaſhed be- 
foe the Return of the Capias were out, then this TUrit might be 
well executed. And the Caſe, 2 Lev. Vere & Smirh, was allowed fa: 
Law, fo2 it was Debt upon Bond to accaunt fo; Money. Defendant 
pleads, That he did account: Platnriff replies, That the Defendant 
had received 20 |. at ſuch a Time, of which he gave him no Account. 
Defendant rejoin d, That he was robbd of them, whereof he gave 
Notice to the Plaintiff; and ſure that maintains his firſt Plea, fo? it 
was a legal Account of them: Et Jud' pro Quer' per Cor. 


Note, Jt ſeemed ill fo2 another Reaſon, becauſe the Allowance of a 
Writ of Erro2 befoze the Return and Filing, if it were return d be⸗ 
foze, did not obſtruc the Filing after. Vid. antea 130. Vid. Poſtea. 


Leonard verſus Stacy. 


"T Reſpaſs fo: entring into Plaintiff's Houſe, and taking away in Trap 
his Goods: Defendant juſtifies ty Ucrtug of a Replevin out zune in 
of the Sheriff's Court in London, and a Precept thereupon to J. S. Aid of che 
an Officer, and Defendant came in Aid of him. — 
Plaintiff replies, That befoze the taking away the Goods, he plcvia. 
claimed Pꝛoperty in them, and gave Notice thereof to the Defendant ; PER 
and the Queſtion upon a ſpecial Uerdit was, Whether the Taking os 


lies by a : 
a Avapafter Clatm of Pꝛoperty, and Notice thereof, din not make him dr. 
2 Treſpaſſer ab initio? 2 


4. 
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Denomina- 
tion in Eject. 
ra-ntcertificd 
trom Ircland 
vpon a Writ 
vt Errcr. 


If a Clergy. 
man without 
Cure, may 

have a Writ 


to diicharge | 


him fe om be. 
ing Ovetſeer, 
Oc. 


1 Vent. los. 
I Mod. 282. 


Inquiſition 
taken for a 
Riot made 
cin'ra formam 
Stat' general- 
ly, and goo). 


—— — —— — —— 929 — * 
— — 
— — 


And held per tot” Cur', That he was a Trelpaſſer ab initio ; ſoꝛ tho 
the Claimer ought to be to the Sheriff 62 Olkcer, and that a Claumer 
to a Perſon that comes to Aſſiſtance be not enough to the making the 
Exccution illegal, if the Officer does not deſiſt; yet ik it be notified 
to him that comes in Aid that Claim of JNoperty is made, he at his 
Peril ought to deſiſt. 


Jud' pro Quer' per tot' Cur. 


Heins verſus Hancock. 


Rro? of. a Judgment in Eje#ment in Ireland; and aſſigned ko: 
Erroz, That the Denomination of one of thc Parcels was a 
[ kneave ] of Land, which was ſaid to be an inſcnſible TTlozd; but 
upon Certificate of the Chief Juſtice of the King's-Beach in Ireland, 
—— it was a Denomination well known there, Judgment was al 
rmed. 


Note, A Writ of Privilege was moved fo2 to have a Clergyman, 
who appeared to have no Cure of Souls, pzivileged from the Ollice 
of Dverſer of the Pooꝛ. | 5 
And though Holt, Ch. Juſt. ſeemed againſt it, becauſe by him their 
Pivilege of Exemption was only extendible to their Spiritual Re-. 
venues, and if in any Caſe they were perſonal, it was only from Com- 
mon Law Offices, and ſpectally if they were without Cure, as here; 
yet the other thu? Juſtices were ſtrongly againft him: But however, 
fo2 his Lowſhip's Satisfaction, deſired it ſhould be ſtirr d again, | 
1 Lev. 303. Archdeacon of Rocheſter had ſuch a Writ- to diſcharge 
him from the Dffice of Expenditoꝛ foꝛ Rumney-Marſh. 1 
Per Cur', Tf a Witneſs come voluntarily to give Evidence without 
a —4 Conſideration ſhall be had of the Party's Charge in main⸗ 
taining him. | . | 1 "© 


Domina Regina verſus Pugh & a. 


MN Inquiſition was taken bekoze two Juſtices of the Peace againſt 
them fo2 a Riot, upon the Statute of 13 H. 4. c. 7. And the 
Caption was, Inquiſitio capta pro Domina Regina in Com' H. ſup' 
Sacr'um, &. duodecim probor' & leg lium hominum, &c. qui adtunc 
& ibidem impannellat' Jurat' & Triat', &c. ad inquirend* de Riotis 
contra formam Stat*, generally, 


| \Y 


. Brotherick took Exception,, That in the whole Jnquiſition there 
was not a Wow of the Statute of 13 H. 4. and quoted Cromp- 
ton Juſt. - - - - & Lamb; That Pyecedents on this Statute did par- 
| ticularly, 


vo ew. 


* 


— —_— —_— — 
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ticularly deſcribe the Statute, and ſhew'd the whole Pꝛoca dings 

of the Juſtices to be p2cciſeſy purſuant to it. Sed non allocatur. 

F 9? per Cur', The Juſtices have Puwer to inquire of all Riots Juice; 

and Routs whatlocver by this Statute; and if a fozcible Entry be Power 
made by thz&, (ko; fcwer can't commit a Kiot) the Juſtices may in- 

quire of it by the —_ of 13 H. 4. and fine accoꝛding to the Sta- 

tute of 2 H. 6. c. 9. and award Reſtitution ; fo2 a ſubſequent-Sta- 

tute that gives a . Puniſhment, does not take away the Power 

niven by a pꝛecedent Statute : And the Inquiſition may be taken any Wee e oct 
where elſe as well as upon the Place; but if the Inkozmation given Inquiſiion 
to the Juſtices be, that the Riot continues, they ought to go and ken => ta- 
convit them, and recod it upon the Ciicw, under Penalty of 100 1. *' 


but they may inquire where the Riot docs not continue any Time with 
ina 3 


But per Holt. Ch. Juſt. If they will not inquire within the Month, Juſtices to in- 
they fozfeit the Penalty; but notwithſtanding, they may inquire after, en" 
viz. when they have iſſued a | Precept within the Month to inquire. 


And here per Cur, It a Numibcr of Pcople mect to do an unlaw⸗ 
ful At, and alter they have met, they do it not; that is an unlaw- Vid. * 


kul Allembly, but not a Riot. 

2. Ik they mect to do an Ad that in it ſelf is not lawful, but is Diſtinion 

not an At of Uiolence. oz Foxce, and they do it, that neither-is a . 

Riot, but an unlawful Allembly; and upon this Foundation the * unlawful 
ſembling in Conventicles in the Time of — Charles II. by Aſſembly. 
better Opinion, was not a Riot. | >; 

An Affidavit was made of a Reſcous of one taken by mean po Reſer pen 
tels, and thereupon an Attachment moved foꝛ. „ 


Per Cur'. ' Upon a Return of Reſcous it would 5 go 4 of Courſe. S 


But Holt, Ch. Juſt. would diſtinguiſh betwen this. and the Cate 
of Reſcous upon CTirit of Execution; fo2 there the Sheriff Aut = 
turn a Reſcous, and thercfoze the Court can have no other G2zound _— — an 
fo2 an Attachment but Afdavits, and ought to be contented. there- (upon an ac: 
with; but here a Reſcous might be-returned, which being Batter of lar) N 
Recozd, and by conſequence a better Motive, ought to be given to 


the Court: Pet the Court ſeemed againſt bim, and a to wail 
Cauſe re Attachment ſhould not . 9855 


Smith 


„.. by; © 


- 
_—_ A 
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Smith verſus Harmon. 


TW T pe Plaintiff, as Adminiſtrato2 wh S. furs out a Sci. fa. 
— againſt the Detendant, letting fo2th, That hie Tnteftate ſued the 
fendantas Defendant in this Court in an Action, &c. and that in that Sutt 
Execuro:,  taliter proceſſum fuit, that he recovered Damages «gain him; but 


dying before that befo2e the Return of a Crit of Jnquiry of Damages, the In⸗ 


 Rewroof teſtate died: That Adminiſtration was committed to the now Plaintiff, 


— bg and the Arit commands the Sheri to ſummon the Defendant to 


an inrcclocu- ſhew what he can, why Damages ſhould not be 2iſeſs'D, and Judgment 
tory Js. final fo2 the Adminiffratoz, accoding to the late Statute of 8 & 9 
| W. 3. cap. 11. being an Act for preventing frivolous and vexations 
Suits. Defendant is returned, ſummoned. and appears, and as to 
the aſſeſſing of Damages, ſays nothing againſt that; but ſays, that 
when they are aſſels d, that Plaintiff ought not to recover them, fo2 
that his Teſtatoz (fo: he was an Erecuto?, and ſized as ſuch) did 
owe ſuch a Sum by Bond to A. B. who ſued the now Dekendant up⸗ 
on the ſaid Bond, and recovered againſt him, and averred it to be a 
juſt Debt, and that he had Aﬀyts but to luch a Ualue, which, dec. To 
which Plea the Plaintiff demurs generally. ets 


p And now Pengelly, Serjeant, maintained the Demurrer, fo: Two | 
| Seaſons : 


r. This Batter is not pleadable within the Intent of the Statute, 
fo2 the At never meant to give a Defendant Leave to plead any 
Thing in Bar of the oziginal Action, but only to put him in the Rom 
of the firſf Defendant, oz to enable luch a Continuance of the Suit 
as might have bon if neither Party had died, and ſaves the Defen- 
dant the Advantage of any Erro; in Law on the Face of the foꝛmer 
” Pzoc#vding, in oper to ſtay final Judgment, as may appear by the 
Words of the very Mods of the Ack, which are: It any Plaintiff happen to die 
Starure 8 & after an interlocutory Judgment, and before final Judgment obtained 
W. 3. therein, the ſaid Action ſhall not abate by reaſon thereof, if ſuch 
Action might be originally proſecuted or maintained by the Executor 
or Adminiſtrator of fuch Plaintiff. And if the Defendant dies after 
ſuch interlocutory Judgment, and before final Judgment therein ob- 
tained, the ſaid Action ſhall not abate, if ſuch Action might be ori- 
ginally proſecuted or maintained againſt the Execuror or Admini- 
ſtrator of ſuch Defendant. And the Plaintiff, or if he be dead after 
ſuch interlocutory Judgment, his Executor or Adminiſtrator, ſhall and 
may have a Sci. fa. againſt the Defendant, if living after ſuch inter- 
locutory Judgment, or if he died after, then againſt his Executor or 
Adminiſtrator, to ſhew Cauſe why Damage in ſuch Caſe ſhould not 
be aſſeſs d and recovered by him or them; and if ſuch Defendant, his 
Executor or Adminiſtrator, ſhall appear at Return of fuch Writ, and 
not ſhew or alledge any Matter ſufficient to arreſ# the final fudg- 
went, Oc, that thereupon a Writ of Inquiry of Damages ſhall be 
award- 


Term. Paſch. 3 Annæ, in B. R. 143 


awarded, which being executed and returned, Judgment final ſhall be 
ven, Cc. 
l So that the Statute in this Caſe does only call in the fir Defen: 
dant's Executo2 oz Admiſtrato2, to enable him to do whatever his 
Teſtatoꝛ 02 Jnteſtate might have done, had he lived; and if he had 
lived, he could not have offered ſuch a Plea as this; 1deo the Sta- 
tute makes (ſc of the Nod Arreſt of Judgment, which is a known 
Term in the Law: And when an Ac of Parliament makes uſe of 
uch a Term generally, it ſhall receive the ſame Senle that the 
Common-Law takes it in, and no other, Hob. 97, 98. 
By the old Books, after Uerdit, the Defendant had a Day given 
him to plead in Arreſt of Judgment; and this was done kfozmerlp, The ancient 
like other Pleadings Ore tenus at the Bar, but was always of ſome 1 of 
Erro2 appearing on the Face of the Reto: And if at ſuch Day the en 
Defendant had made Default, then any Body, as Amicus Cur. might Judgmenr. 
move in Arreſt of Judgment ſuch Batter as the Party himſelf might * 162, 
have pleaded. Vide 5 H. 7. 23. a. Ro. Ab. 716. 12H. 4. 24. Raſt. ng 
Brief, à Pꝛecedent of a Plea in Arteſt of Judgment. Co. Ent. Err. 95. 
Vide 1 Vent. 347. which does not at all ſeem fo2 him. vel. 152. 
2 Cro. 220. {cems moe to his Parpole. | | 
Obj. It he can t plead this Plea, it will be of great Pilchief to What Mic 
hem, fo2- he can't plead this interlocutozy Judgment to the Bond, chief may 
there being nothing yet certain; and if he can't plead the Judgmeng, Pied. . 
upon the Bond to this, the final 323 will * a Confeſſion | allowed. 
Allets, and a Devaſtavit in him. | 
To which he gave theſe two Anſwers : 
1. Jt would not be a Confeſſion ok Aﬀets. Hob. 178: Ro. Ab. 
929. pl. 3. It Executoꝛ plead plene Adminiſtravit, and Plaintif re- 
ply Aſſets, and Defendant relica Verificatione cognovit Actionem, 
necquin ipſe detinet, this is no Confeſſion of Allets. 
2. He is not pꝛivy to the firſt Judgment, but it is given upon the 
Default of his Executoꝛ, and not his; and beſides, if by the Sta- 
tute he can t plead this Plea, without Queſtion the not doing ok an 
Jmpoſlibility will not make a Van guilty of a Devaſtavit. 


2, He argued, that the Matter of the Plea, in caſe the Detenbant " PER 
might plead in Bar, within the Meaning of the Statute, was not a Plancif's 
ſufficient Bar; for the Plaintiff's Right now being on Recozd, is of gabe: 
a ſuperio2 Mature to a Debt by Bond and therefoze Debt by Bond re- cube © che 
covered ſinte the interlocutoꝛy Judgment is no Plea to it; tos ſince Bond Debt. 
the Statute, by the Judgment the Nature of the Debt continues 
altered; but at Common-Law, if the Mature of the Debt was at 
all altered by the interlocutoꝛp Judgment, yet by the Abatement of the 
Suit befo2e final Judgment, it reaſſum d its firſt Mature again: But 
it is not ſo now ſince the Statute, fo2 now the Party can't refer to 
the firſt Remedy by Aﬀion, Vide 3 Lev. 68. per Dyer & Manwood, 

That Award of a UWrit of Tnq'iiry 1s a Kind of a Judgment: Ind 
be relied much on Burnett and Holden's Cafe, 2 Lev. 277. Ray. 210. 
J2one argued of the other Side. 


Holt, 


TY 


144 Term. Paſch. 2 Annx, in B. R. 


— — 


The Mean. Holt, Ch. J. This Statute has now eſtabliſhed the inter locutoꝛp 
ing of che Judgment, and it never was the Intent of it that the Executoꝛ ſhould 
— ſay mote than the very Party might have (aid, and its Meaning was 

to put the Executoꝛ in the ſame Condition with the Teſtatoꝛ; and 
now he pleads in Bar of the oziginal Action, which lies not in his 
Mouth to do. nn 

'Tis no mic The next Thing is, There is there any Pilchick to the Execu⸗ 
chief to Exc- to?? None at all, fo: Judgment ſhall here be given, that the Plaintiff 
Jonge be Wall retover de Bonis Teſtat, and in like Yanner of Cofts ; ko; the 
en, 2wer. Judgment here ſhall not be as uſually, of Coſts of Scods of Teftato? 
| ſi, ac fi non of Executoz's Geods ; but ſuch Judgment ſhall be as 
ſhall only affet the Aﬀets, becauſe it ſhall be juit as if Judgment final 
had been againſt the Executo2 in his Life-time. Then ik he be er- 
cluded from Pleading in this Caſe, he does not admit Aﬀets, lo he is 
as much at large as if the Judgment had been actually compleated in 
the Teſtato?'s Life ; and ſure the Debt, the Right whereof now ap⸗ 
pears on Recom, is of higher Nature than Debt upon a Bond, tho 
the Quantum of it be not aſcertained. It an Indebit be bzought 
again an Exccutoꝛ, and he pleads that his Teſtato2 did covenant 
ſeveral Things, and that the Covenant was bꝛoke, and that the Da 
mages thereof amount to ſo much, and ſhews that he has no moꝛe 
Aﬀets. it will be a good Plea, tho the Damages be not certain any 
moze than here. _= 

Where vo. Ik an Erecuto? voluntarily pay a Statute, befoze a Judgment had 
luntery Pay- Againſt his Teſtatoz, it is a Devaſtavit ; but if, after Death of the 
Erccurd a» Teſtatoꝛ, Execution be taken out and executed, he may plead it to a 
| Sci. fa. upon the Judgment, becauſe he could uot hinder Execution ; 


Devaſtavir. 


and that is, And. 208, 209. And he put the Caſe of Burnet and | 


Holden: Teſtatoz had Judgment againſt him upon Aſſumpfit, and 
Sci. fa. againſt Erecuto? thereupon. Pe pleads a Uervitt againſt his 
Teſfatoz in his Life-time, and Judgment againſt him as Erecutoz, | 
upon 17 Car. 2. and Payment thereof, and held good Plea, and that 

now the Judgment was to be conſidered as given againſt the Teſtatoꝛ 
himſelf, And Kale there ſaid, It the Judgment had ben at Common- 
Law againſt the Teſtato2 himſelf, after his Death it had been well 
_ pleadable by Exetutoꝛ till revers d, fo2 the Executoꝛ could not falfify 


aum Powell, agreeing in omnibus, put this Caſe in Account: 
Judgment is, Quod Def. computet, Sci. fa. lay fo2 Executo2 before 
this Statute, yet the Party could plead nothing againſt the firſt | 


Judgment. 


Thar chi s.. And per Holt, Ch. J. Thig Sci. fa. is not ſo good as it ſhould be, | 
fa. is not ſo f it ſhould be Sci. fa. ad audiend' Judicium, that is, giving them 


good as it 


thould be. Dap to come and hear Judgment of the Court. 


2 And 
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And at another Day, none appcaring fo2 the Defendant, Plaintiff, 
per tot. Cur. had Judgment niſi in thꝛee Oays, and the Rule was after 
made abſolute, Holt, Ch. J. declaring,that the Second Point was not in 
Qucſtton here, but that they were very clear upon the Firſt; and 
that the Erecutoꝛ could not plead a Releaſe here tho' to Himſelf, and 
_ therefo2c the not Pleading of it would not be a Devaſtavit. 


Per Holt, Ch. J. The Gaol Delivery of Middleſex is held with- judgment 
in the City of London by Preſcription, but the Oyer and Terminer 7” 9 &e. 
is not fo, but at Hicks's Hall in the County of Middleſex ; fo that l 
tho' of common Right the Gaol Delivery ought to be within the how beld in 
2 2 yet Cuſtom and Uſage Time out of Mind may make £24 & 

other + | | 


Per eund. Commiſlioners to afſeſs Tares can't compel the In- Athene f 
habitants to come betoꝛe them out of the Country : butif they will Commiſſio- 
come voluntarily it well be well. An Owinary commits Adminiſtra- T 4 


tion out of his Dioceſs oz P2ovince: Dwinary of Ireland may 
commit Adminiſtration here in England of Gods within his Dioceſs, 


Domina Regina verſus Leich. 


E was inditted foz a publick Qulance to Billingſgate Dock: Defendane 
The Indiament did ſct fozth, That Billingſgate Dock was a ge for 
common Dock, to which all Small Ships coming with Proniſion ts +, bringing 
the Markets of London might come, but that no Gzeat Ship ought 8e Ship. 
o2 uſed to come there: That notwithſtanding the Defendant bzought . 1 
a Great Ship of 300 Tun into it, ad communem Nocumentum of 
all the Quln s Subiets, &c. 1 Bi 

And it was excepted, on Motion fo2 Quaſhing of this Jndi#ment, 

That it was inconſiſtent to ſay that a Place is a common Dock, any 

that it would be a Nuſance fo2 a Gzeat Ship to come there; foz a 
common Dock in its Nature is fre? fo2 all Ships. Pe 


But per Cur. Mlhy may there not be a common Dock only fo? 
Small Ships, as well as a common Pack and Hoꝛſe Way ? And if 
a Man with a Cart uſes ſuch a Way, ſo as to plow it, and tender it 
els convenient fo2 Rivers, will not that be a Nuſance inviitable ? 
Beides, we never quaſh Indickments fo2 Nulances. But if a 
Nulance be removed, and Party confeſſes it, it will be a great i- 
tigation of the Fine, that is, the Removal will, and it may in that 
Cale be pꝛoper to offer Affidavits to leflen the Offence to the Court, — 
but not otherwiſe. And they put the Defendant to demur, which he lag demos 


and remove 


did, quod vide. — the Nuſance. 


"7 Williams 


1 46 
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What Notice 
ooght to be 
given of Fti- 
als, and ex*- 
cutiag Writs 
of Inquiry. 


Why fiſteen 
Days between 
Tefte and Re- 
turn of Pro- 
ceſs. 


Plea to the 
Juriſdi&ion 
of an inferi- 
our Court, 
tendied after 
the Court 
was up. 


1 Vent. 88, 
181, 333. 
Ray m. 189. 
1 Mod. 63. 
1 Sid. 464. 

2 Mod. 197. 
2 Inſt. 230. 
The Ozrh 
ought to be 
upon Tender 
of rhe Pea, 
1 Vent. 181. 


Williams verſus Jackſon. A 


POM a Point, what Notice there ſhould be to Defendants 
{ ] of Trials, and Erecuting of TUrits of Tnquiry, theſe Points 
were agrad by the Court: 


1. That convenient Notice was as much neceſſary, and fit to be 
given, of the Executing of a TWrit of Inquirp, as of a Trial. 

2. That by a late Rule of Court, if a Trit of Inquiry oꝛ Jfſuc 
be to be tried in London oꝛ Middleſex, and the Defendant live not 
above 40 Miles off, eight Oays Motice will ſuffice ; but if it be above 
40 Wiles off, there ought to be 14 Days Notice in either Caſe. 

3. That the Reaſon is the ſame in all other Caſes, where the Par⸗ 
tics are above 40 Miles diſtant from the Place where the Trial is to 
be, though they be Coun'ry Couſes : Pet becauſe it is an ancient 
Rule, that eight Days Notice ſhould be ſufficient in all Country 


Cauſes, and that had been done in the Cauſe-now in queſtion, it be- 


ing a Country Cauſe, the Execution of the TUrit of Inquiry ſtood ; 
and the Court ſaid, They would conſider of altering the Rule. 


And per Cur', The Reaſon why by Common Law there are fiftan 
Days between Teſte and Return of Pꝛoceſs, is, becauſe that was 
thought a ſufficient Time to come from any Part of the Kingdom to 
another, fo2 at twenty Miles a Day one in fiktan Days ſhall go all 
over the Land. | | 


Sparks verſus Wood. * 


 YEBT was brought in London: A Prohibition was moved fo2, 

and ruled Niſi, upon Suggeſtion that the Oefendant had ten⸗ 
dered foꝛ Plea below, that the Cauſe did ariſe out of their Jurisdigion, 
and offered to make Oath of the Truth of his Plea. : 

Now it was ſhewed, that he tendered the Plea after the Court was 
up, whereas it ſhould be in propria Perſona, and in-Court ; and tho' 
an Affidavit was offered here of the Truth of the Plea, and one Tur- 
ner's Caſe, 4 Jac. 2. was quoted out of Lutwich, where a Pꝛohibition 
had been granted upon ſuch an Affidavit here above without Dath of 
it below : Pet per Powell, Powis & Gould, abſente Holt, Ch. Juſt. 
the Rule was diſcharged ; fo2 in all Pleas that ouſ: a Court of Ju- 
risdiffon, whether inferiour oꝛ ſuperiour, there muſt be Dath in that 
very Court of the Truth of the Plea. 


Cragg 
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Cragg verſus Bowman: 
At Niſi-prius, coram Trevor, Chief Juſtice de Banco. 


A Feme Covert had parted from her Hugband by Conſent, who F*me Cover: | 
allowed her ſeparate Maintenance, and came from Beverley in , Case 
Yorkihire, where the Þusband lived, to London: TUhere living in ; 


| and ſeparate | 
Avultery, ſome four ears after the hecame big with Child z and in Mxinceoance 
 mits Adul. 
atter, and lodged an 2 200 
into Debt. 


be charged. 


Note, Here the Woman lived very vecently aud modeffly all the 
while ſhe was in the Plaintiff's Houle ; and alſo it was pꝛoved, that 
her Paintenance was duly patd to her. 6 


- Popley verſus Aſhly. 20 


TP Detendant being a Captain of a Ship, took ſeveral Sade Sepang of « 
fo2 the Uſe of the Ship from the Plaintiff, who ſent his Ser- kefc;pr, and 
vant with a Bill to him fo2 his Money. Che Defenvant owers the gives « Nore 
Servant to wzite him a Receipt fo2 the Yonep, which he did, and era age 
thereupon he gives him a Note upon a third Perſon, payable in two car's before 
Months. The Baſter ſent ſeveral times to the third Perſon, to. p2e- 1 
ſent him the Note, but could not get Sight of him within the Cime Casi was 
at which the Money was payable : The Party means, and nom this gone to See. 
Action was bꝛought fo2 the Boney againſt the Captain. All chis ap- 
pearing on Evidence, and that the, Captain went to Sea next Day 
alter he gave the Note, the ſaid Chief Juſtice direfte fo2 the Plain⸗ 


S 1 
: 


And per ipſum, I a Yan give a Note upon a third Perſojt. in Pay- te rave. 
ment, and the other takes it abſolutely as Payment : Pet if E other to get ſuch 
knew the third Perſon b2eaking, oz to be in a fafling Conbttion, and Note paid, 
the Receiver ok the Note uſes all reafonable Diligence to get Pay- egi 
ment, but can't, that is a Fraud, and therefo2e no Payment, and che Captain, 
here was no Laches in the Plaintiſf; fo2 the Party fatled befoze the 
Money was payable, and the Captain was gone to Sea, ſo he could 
not come back to him to give him Notice: But if a Man takes a 


A 2 Note, 
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Note, and after it's payable makes no Demand, and that he might 
be pald if he had been diligent enough, there if the Party, on whom 
the Note is, fails, it is at his Peril that took the Note. 


Graves verſus Blanchett. 


Words ſpv- v2 Caſe fo: Wozds, the Plaintiff declared fo? Wows ſpoke at ſeve. 
e ral Times : The firſt were, She is a Whore, and has had a Ba- 
| Defawvation ſtar by her Father's Prentice; alledging a Colloquium: The other, 
ed 2 you"s Thou art a Whore, and hadſt a Baſtard by your Father's Prentice; 
Verdi, and quorum quidem aliorum verborum Propalatione, &c. Such a one 
inte ym who courted her fo2 a CUife, and was ready to marry her, fell off: 
Werde Qerdie, and intire Damages, and moved in Arreſt of Judgment, 
b<i-g glo- that the firſt Cllows were not alkionable, the ſpecial Damages being 


- _ tied up to the latter Noms by the Mond aliorum. 


and per Cur', Ik it were res nova, it were reaſonable to make the 
firſt tows ationable, fo2 no greater Migfoztune can befal a young 
Woman, whoſe TUell-doing depends upon her having a good pus 
vid ances. band, than to be teputed a Whoze : But the Authozitieg are too 
be 2 wg many and great to run counter to them; and the Reaſon of them is, 
Hob. 225 that Foznication is a Spiritual Offence, not puniſhable at Common 
Law; and Aion ſhall not lie fo2 charging one with an Offenice of which 
the Law takes no Notice, without ſpecial Damages; and if Anne 

1 Cr. 436. Davis's Caſe had been purſued, as it has been contradifted, it would 
do: And there was a Time when Þereticks were put to Death, yet 


it never was aitionable to call a es a Heretick : And Judgment ar- 
vow" viz, Quod Quer' nihul cap a 


53 { 


Harvey . n 


12 7 i. ai WF OP was by Default in the Common-Pleas, and Writ of Er: 
828 7 pf it th.re.;. and upon the general Erro2 afligned, it was 
which being ſhewey, that the CUrit of Jnquiry was returnable Tres Trin', which in 
« Senſe, and Faff happen d to be Sunday the * of June: The TArit was return d 
2 TRY the 14th of June ult preterit, which mult be a Pear bekoze. 


Vid. Ante... | 
per Cur, AWitit of Jnquiry may be executed on the Day on which 
it's returnable, and the ult preterit is but a Biſtake, the Return be. 
ing made after the 14th Dap; and the ult' preterit' was intended to go 
to the Dap, and nat to the Pear, and therefoze you may amend it in 
Common-Pleas : But what is fatal, is, that Tres Trin' is the Sunday, 
and right Efſoin-dapy of the Term ; and though the Eſſoins be kept on 
Monday, yet a Mit returnable Tres Trin', when that falls on a Sun- 
day, though the Return be kept on the nert Dap, can't be executed on 
the next Day, and therefoze Judgment was revers d niſi. Vid. Poſtea. 


Cole 
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Cole verſus Turner: 
Coram Holt, Ch. Juſt. at Niſi-prius. 


pP ON Evidence in Treſpaſs fo Aﬀſault and Battery: 


What & 
Holt, Ch. Juſt. declared, 1. That the leaſt touching of aho- lauſe, Se 
ther in Anger is a Battery, 


2. If two 02 moze meet in a narrow Paſſage, and without any nay. 
Qiolence oz Deſign of Harm, the one touches the other gently, it 
will be no Battery. 

3. I any of them uſe Uiolence againſt the other, to force his (Way - 
in 4 rude inozwdinate Jann, will be a Battery; 92 any Struggle 


about the Paſlage, to that egree as to do Hurt, will be a Bat- 
tery. 


Note, It wag in Aion of Battery by pugband and Mike, fo a 
Battery upon the pusband and Mike, ad dampnum ipſorum ; and 


though the Plaintiff hav Uerdie, pet the Chief Juſtice ſad, pe 


ſhould 
never have Judgment: And Judgment was after arrefte above upon 
that Exception. 


Turner verſus Nurſe. 


Nate. N Omer of the Court of Chancery is 
A Evidence, without p2oducing a 2 opy 2 
which it was made ; and a Commiſſion out of Chancery to 
bound certain Land, return d and acquieſcev under, any an 
ment atcowingly, is good Evidence of the Land fo bounded's 


rightly bounded but a bare Commiſſion return d ident more, is 
no Evidence at all. 


per Cur, It a Pan either by Sant 92 Preſcription has Kaphe to Prividegs of 
Clreck thꝛown upon another's Land, of neceſſary conſequente he has f. Wiss 

a Right to a May over the ſame Land to take it; and the very Pol for « Way 
ſeſſion of the TUreck is in him that has ſuch Right befoze any Sei⸗ © 
-Jure : Ouginally all CUrecks were in the Crown, and the King has 


a Right to a May over any Man s Sound fo? his Clireck ; and the 


: ſame Puvilege goes to Gꝛanta thereof. 


Hale ver ſus Claro, 


Jes was a LAurit of Erroꝝ of a Judgment in the Palace Court, and 3 ＋◻＋ HH 
a Uariance betwæn the Plaint and Declarations, viz. That the Ecroc in the 
Plaint was enter'd at the Suit of C. F. generally, and the Declara- r 
tion was C. F. Eſq; So that the Plaint was in his own Right, and between che 
the Declaration as Executoꝛ: This was aligned foz Erro?- Plaint and 


Declaration. 


Per 
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gib, It after Per Cur', I this Uariance had bern in a Beco certified from the 
Verdict. C. B. between the Orginal and Declaration, where the Dziginal is 
only by way of Recital, the Party might alledge Diminution, and 
have the right O2iginal if any certified : But the Difference is betwarn 
inferiour aud ſuperiour Courts, fo2 no Diminution can be alledged 
ok a Recowd removed out of an 'tnferiour Court; but the Court muſt 
tate it as they find it at firſt, and this Uariance is fatal ; and Want 


3 of a Plaint in an inferiour Court, is like the TUant of an Ouginal in 


vin vent c. d fUperiour Court, and therefoze curable by Uerdif So, ik there had 
:C:.108,109. Deena Aerdic in this Caſe, the Queſtion would be, TUhether we wou d 
contra. not look upon a Plaint in another Action to amount to the Mant of 
1 d, , a Paint; and to atd it by the Uervi# ? But it being not after Uerdiz, 
vid. Hob. that Matter falls not under Conſideration, Et per totam Cur' Jud 


130, 134, | , : 
2 2% Tevers. 


* 


bl 


Coren:we by T Eli fo2 Pears bzings Covenant againtt the Leſſoz, declaring up- 


7 22 on a Demiſe and Covenant fo2 quiet Enjoyment, and aſflinus 


en der fox Breach, that the Lefſo2 did enter upon him, and ouſt him of rhe 


he entred to JP2emiſſes 2: The Defendant pleads, That he enter d to diſtrain fox 
diſtrair, ad Rent arrear, abſq; hoc, that he did ouſt him de Premiſſis. To which 


of: Plain. the Plaintiff demurs, thinking the Traverſe ill; becauſe if he had 
riff demurs, Qttffed Him of any Parcel of the Pꝛemiſſeg, he had a good Cauſe of 


_” Aion ; thercfoze he ſhould have traverſed abſq; hoc, that he ouſtey 


But per Cur?, The Plea is well enough in this Caſe ; fo? if the 

Plaintiff will join Jfſte upon the Batter of the Traverſe, and 

Þ20ve Ouſter of any Part, the Jſtie-will-be fo2 him. And the Court 

took a Diverſity betwen pleading of the General Jie, as in Debt 

vou muſt plead, Non debet nec aliquam inde Parcellam, and a Spe: 

1 Inſt. 282. Cal Tflue as this is. - Cr. 83, 84. Robſert D. Andrews, Dyer 115. 
Hod. 53. And jud' pro Defend”. f 2 N 


Domina Regina verſus The Dutcheſs of Backlew, Sir Tho 


- Backnall,” my Lady Anne Franklin & a, Tenants of 


Lands, now or heretofore Part of the Manor of Dele. | 


more in Hertfordſhire, 
lafrmarioa & T a Trial at Bar upon an Jufozmation, fo2 ſuffering a common 
pos flee {M1 adge to be ruinous, and out of Repair, theſe Points were 
mg » en af reſolved by the whole Court: 
Repair. | 


a Bridge, Highway, Sc. and Part of it be after ſevered from the 
Yanoz, yet the Charge o2 Service ſhall run with it; and every = 
4 


1. I a Mano; be holden by the Service oz Tenure of Repairing 


2 4D 


7 
£ 
E 
f 


Term. Paſch. 3 Annz, in B. K. 151 


of the Altena's, of ever ſo (mall a Matter oꝛ Parcel of the De- 
mcaſns 02 Services, is anſwerable to the Publick fo2 the Tahole, and 
arc contributow among themſelves. 

2. Ik a Yano? be holden of the King by Knights-Service, and the 
Land ſince oꝛ befoze the Statute of Quia Emptor' terr', aliens Part 


of the Demelns, Alien ſhall hold by Knights Service. 


3- Tf the Low of a Mano? grants a Rent-Charge thereout, and Rea charge. 

455 Part ot the Demelns, the Alien ſhall hold it charter with the 
Rent. 

4. Upon Alienations, oz Severance of Parcel of the Manos, the 
Low may agree to diſcharge the Land of the Repairs; but that only 
binds himſelf, and ſuch as claim under him, and not the Publick. 

5. A Yano? is an intire Thing, and not ſeverable.- adv 

6. Lands once ſevered from a Yano?, can never after become Par⸗ 


cel of it in Reality, but it may in Reputation; as if Lands, Part of 


a Yano?, be alien d away abſolutcly, and repurchaſed, and an Unity 
of Poſſeſſion fo2 a conſiderable Time after. 


7. Here a Park was Parcel of a Panoz, which none can have but 
by Gzant 02 Preſcription. 


Note, This whole anoꝛ was ſeveral Times in the Crown as Part 


of the Outchy of Lancaſter. 


Clerk verſus Dealy : 
At Niſi- prius, Coram Holt, Ch. 7uft. | 


JLaintiff as Executoꝛ bꝛought Indebitar fo2 Boney of Teſtato2 „ a” 
received after his Death to the Plaintiff's Ale, and p2oducey d rccu- 


ter, for Mo- 


the Cettators Debtoz, who paid it, as a Ulitneſs ; but be was re. ncy of Tit 
[eited. = | tor receive 


to Plaintiff” 8 
= 
per Holt, Ch. Juſt. Fo? the Plaintiff by bzinging this ann 


termines the Election he had of ſiting the ozfginal Debtoz, oz the 
Beceiver, and allows of the Payment; but if he be nonſuited, the 
Matter is at large again, and he may tue the Debtoz, and therefore Evidence, 
the Debtoꝛ ſwears to diſcharge himſelf, and by conſequence is no 


Ulitnels. 


It appeared allo, that another Sum of Money mentioned in the 
Declaration, was found by the Defendant in the Teſtators Room 
akter his Death, which he took. 


And per Holt, Ch. Juſt. As to that, the Plaintiff miſtook his 


Action; fo2 he ſhould have bought Trover, and not an Indebit' fo2 Trover. 


Money received to his Ale: And the Plaintiff was nonlutted, Fleiniff a0a- 


ulted. 


Domina 


6 19 


r 
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deten 
for falſc Re- 
turn of a 


Evidence of 
this falſe 
Return. 


the Papoꝛ s, cut the Copy of the Writ and Ke 


— — 


Domina Regina verſus Chapman, late Mayor of Bath. 


N Inkozmation was againft him, fo2 making a falſe Return to 
a Mandamus, commanding him to p2ocad to the Eletion of a 


| 112 a Town-Clerk foz the Cozpozation, in the Room of one Buſhell. 
had bern duly choſe, and ſwozn into the laid Office : And it appear d 
on Evidence, That the Right of Election was in Thirty Common: 


To which he return'd, That befoze the Arrival of the Writ, J. s. 


Council Men; that the Bapoz at ſuch a Time befoze the Arrival of 
the Writ, had ſummoned them to meet in oder to the Elettion , 


that Twenty eight met, that thꝛee Candidates were ſet up, that Tis 


of the Twenty eight voted foꝛ one, that Thirteen voted ko; another, 
and the Mayo and Twelve moze voted fox the Third; that the 


Papo; pretending to have a caſting Uoice, declared his Man duly 


elevted, and at another Court [woze him in. 


And the following Points were in this Cale ruled by Holt, Ch. . Juſt ” 
_ at Niſt-prius. 


1. That there needs no moze Evidence to none t is Return to be. 


Crown-Office. 
2. That tho upon the Conſultation the Bajozity be againſt him, 
and make a Return in his Name, yet it ſhall be taken to be his if he 


does not come and diſavow it. 
3. That it is not neceſſary to pzove a Delivery of the Crit to the 


Papoꝛ, no moꝛe than to a Sheriff in a falſe Return againff him. 
4. That notwithſtanding, the CUrit is to be delivered to the Bayoz 
ag The moſt viſible Part of the Cozpozation. 

$5, That this Action fo2 a falſe Return may be bzought againſt the 


_ Coppozation, 02 againſt any particulat Member of it. 
6. That the Yayo? oꝛ other Head Dfficer, of common Right, has 
no Caſting C"oice ; but ſuch a Thing may be by particular Con- 


ſtitution, as by Preſcription oz Chatter. 
7. I there be an Equality of Uotes, and therefoze they can't 


choſe, upon Mandamus they mult agree, o2 elſe they ſhall be all bzought 
up as in Contempt, and laid by the ÞE&ls till they vo agr@, w_ af- 


ter a Jury is ſwozn, they ſhall be impounded till * all ns, 
here it ſuffices that a Bajozity do agre. 
And the Mapoꝛ was found guilty. 


Dove 


1 thereof in the 


1 e——_—_—R——_—_ Te * — — 


Title ol the —— in Queſtion, 
Coſts, fo? this is a voluntary malicious C 
is only to be underſtood of ſmall acrivental'T 
being upon a Not guilty, they could not 


And Salkeld, now before 
and to have it ſtruck out of the Declaration. : 


become a Bankrupt, and nd Commiſſion being out, 
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Dove verſus Smith. 


52 Treſpals ko; breaking the Plaintiff's Cloſe, and treading, big '* Pere 


G2aſs, it appeared on Evidence, That the Plaintiff had a Cloſe his Cloſe ans 


adjoining to the back Part of the Defendant's. Þouſe, which was a - 
Publick Þouſe : The Defendant ſometimes uſed to ſet a Table fo2 Cad. 
his Gueſts in the ſaid Cloſe, and ſerve them there: That he often 


uſed to walk there fo? his e, and with others, who ſhot vith | 
Bolus and Arrows there. 


per Holt, Ch. J. Pou mult give Evidence of the Ualue of the 
Damages done, oz you can't recover, o the Law goes by Evidence. 
And if in this Caſe the Jury give under 40 s. Damages, tho' - 
will J certi 
2, and the 22 ay Car. 2. 
And here it c. 9. laſt SeR. 
any + ada Right 


in Evidence, not even in Sitigation of | 
Per Cur. I an Attomep be well known, it is not ſufficient to Lewing 


leave a Declaration fo him in the Ofice, but it ought to bevelivered dx 3 
tobim, otherwiſe it ſuſlices to leave it in the art fy 


Anonymous 


A in his Court upon a Aqment in Denne in the Motion be- 


Common-Pleas. 


$50] 241 
Plea, moved to wing fo much int Court — 


70 g 


Holt. Ch. J. No: vou may plead Tender, au Uncore Pre.” 


But then the Council diſcovered that the Plaintiff below was now 


they durff not 
tender him the Boney, but would bing it into Court, to temain in 
Truſt fo2 him that ſhould have Right. 


Holt, Ch. J. Pouare in the right to take Care how you pay fe hs: 


luntarily, but we can't be Truſte's Wer. 


am they would make no Bule: 


7 1 Tem. Paſch. 'y Anne, i in 1 Þ. N. 


— — — 


Rich verſus Doughty. 


Sheriff.ce- III: was a-Paiſoner in the Xing s- Bench, and having eſcaped, was 
——. EA ten up9n38 Judge's/ Warrant, purſuarit ta the late An, by a 
ede Part of JPeopie,, i er was an Dfficer as the Act & 
etre iS 2899 1 0] 1033) © 214; $5319]3Ct 

—— e = r 15,0173 : minen: 38357 "=" No Gih: ©} 5: 

on hg nd Mountague having diſcloſe: the Matter, by Motion the She 


Warrant, . ri was oꝛdered to return the Warrant. which he did thus 5' That he 
was bzought to him in Cuſtody of one R. and others to him un- 
Jo - by, Gextuczof the Warrant; arvethathe detained him in Cy- 
h Fan „ 7 IV? ARNE S 
54 200) 295 i Wr W $54 

And; tho Brothrick: urged, that thun An being in A of Exe, 
cutian of Juſtice; ought ta be favourably; extended; and there- 
koze the Putoner being bought: ta the Sheriſt, and delivered to him 
together with the Warrant; tho the oziginal Taking were illegal, 
yet the CUarrant. being direded ta all, Sheriffs, Mapoꝛs, &c. the 

* at his Peril muſt now detain him. 9 8 

ä Mond 11W . 

Sheriff ooch per Ice Ch. pe is bought to Aembertte by. —— 
not to re- aas er executed: 3 ic is the ſame Thing as it there had 
ceire him bahn no TUarrant at all. And ſuppoſe the Sheriff had a Warrant fo: 
\ Conſteble. him, and he is fo2cibly bꝛought befoze him by a Perſon that hag no 
Authozity, the Sheriff can d Vetain-Hhim by Tarrant, by grafting a 
legal Impziſonment upon an illegal one: And if he does, Falſe Jm- 
ſonment ; 111 lie againſt hm; and he Lan't juſtify receiving any 
at is bought to him in illegal Cuſtody, and he is not bound to te⸗ 


Aa 


Vid, Hb. 


rs - ceive him — anp Body but from a Conſtable, o2 other Peace Dfh:- 


en Nane him that wings the Pꝛuloner what he is, and 
[mlelf to be a Conſtapie, 8c; be muſt believe bim, and 
make a 1 1 and here the Return not being filed, 
they gave him Time to aniend-cWbich be would not da. 


at angther; Day, the Return being filed, the Court adjudged 


Vid. antes. is fn „granted. Saen Sous to ming the Plone 
| 5 e War Bench Bite cant vt TS 
7 5 * 1 
Foxon a Moch. 


d 133 


Covenant — 2 an Apprentice fo? n not teaching him Was ſeveral 
brought by 


an Appren- 


Trades in an Jndenture of Appꝛenticeſhip mentioned. The 
Defendant, inſtead of craving Oyer of the Plaintiff's Jndenture. 


ſets fozth an Jndenture of his own, and pleads a Perkonnance of 
the Covenants therein contained. 


7 And 


Term. Paſch. - 3 Ann, in B. R. ns © 


and upon Demurrer, adjudged pro Quer. for the Defendant c cant ; 


ſhew ann other N but crabe n ern 
clared s. 44 {6d v4 Wb 1 | thy Ini 


1 7 } 1 ef 


Collas verſus Teffor. | =» WD 0 1 


* 7 240 * 


there to diſſolve a Marriage becauſe of a P?e-contraf, but the Prohibirion 
Libel did not ſet forth that it was in omer to a Diſſolution, and there- in Spunust 
foze the Suggettton was, - That! tho Libel did not in Tettainc ſhew Cour, ea 
the End: af the Pecſeeution, as it was ſaid they ought ta da, that 


ſolve a Mar- 


the. Court here might: ire whether it was an End proper fox them to 9 non 
n E. N. Bt. à. wo 2 Dr * 4181p ge an 
7 Robe 0 A 1 14 505 51 102 A $4353 1 1 e 35 
kon, Cn J. 3e e pet  Yribade-proſenti, it amounts to . 
an astual Marriage, Shied:the'voryiParries:thouWlves cant diu Contrag be 
by Beleates2 other trum Agra ment: zr fit ig an much a Martiage por fink de 
in the Sight of God, as if it had bon in Facie Eccleſiæ; mith this . 
Difference, That if they cohabit befoze Marriage in Facie Eccleſiæ, 
they are fm that puniſhahle by Ecelefraſtifal Cenſures; aud; if; after 
ſuch Cantrait efthet of them lies wich another, they will-puniſhſuch 
Offender ag mn Wultertr. net n ede mene 2 
37 2 5 0 unt 4 ba. ts 6 hd 114 8 ; - 41115 10 (i 0 ig © , 
15 dn ik ibn i. onttun de per ven e a after either of the Or wits 
Parties @«contraftingy without = pyevious:'Releaſe 0 Diſcharge:of 7 
the Conti imarry;@cther, it will be good;Cayſe of x Diſlalution ©" 
of A DeconnBarefage, and of Decreing the Fivſt Contraf's being 
perfetedinto:a Barelage;: Que omata tota Curn conceſs. extent the 
laſt Point, whereof Powell doubted. cc oo 4 


Amon which Holt. CK. H. adden Chat it was brit reſolved in my 
Law Vaugtnnz Tir; that an Amon would well lie at Common 
Law fo2 Breach af uch an etetutoꝶ Contract per Verba de futuro, Viae Cro. El. 
which Reſolution 'Vavghan: totis Vixibus oppoſed, becauſe the Party 72. « 
had this Remedy in the Spiritual: Court, which was agred by all. Renegy b, 
But notwithſtanding, it was reſolved the Party had his Elefion che Party. 
of either Remedy, and that by bzinging Action at Common-Laty; and 1 | 
that appearing on Kecow, the Remedy in the Spiritual Court was mer le ve. 
atually releaſed ; fo2 now, in Lieu of a n of the Contract, covered. 
he ſhall recover Damages. 
And he quoted a Cale which he remembered had ben tried at Guild- | 
ball, mhich was an Action fo2 Breach-of ſuch a Promiſe, and uon 
Ile of Non affampſit, Pr was made of the P2omiſe. But te 
efendant ſhewing that de had been ſued fo2 the ſame Matter in te 
Spiritual Court. and pzoducing a Sentence againſt the Plaintiff, the 
Plaintiff notwithſtanding his Pꝛootk was nonſuited, becauſe that 


they were the p2oper Judges in the Spiritual Court whether it were Vide 2 Ler. 
a Pꝛe⸗contratt 02 not. 4M.” 


F » And 


K moved foz a Prohibieton tu the*SpirituatCourt dmabelng Moria 6. t OY I 


156 
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Juriſdiction 
of Spiritual 
Court al. 
lowed. 


„ 


And ik a Yan and Woman make mutual Pꝛomiſes ot Jntermar. 
riage in futuro, and the Man gives the Woman 1co 1. n Satis 
faction of the Pꝛomiſe, and ſhe accepts it ſo, it is a god Diſcharge 
of the Contract. a 


Anv being freed again at another O:: | 
per Cor. The Spiritual Court:have Jurigdition of all Batrimo. 


nial Cauſes whatſoever, and where it appears. to us that the Cauſe 
is ſpiritual, of which in Conſequence they have Tonuzance,' utileſs it 
be by:reaſon of ſome collateral tempozal Matter in it, we my hn 


to pꝛohibit them. And it is no Reaſon here to pꝛohibit them, 
this may be a future Contract, foꝛ Bzeach of which an Action at Law 
will tte no moze than when they libel.fo2 laying violent Þands upon 
a ſpititual Man, fo which an Aﬀion at Law ties fo2 him toꝛ the Bar- 
tern, and a Suit in the Spiritual Court tb the Jrreverence to his 


And per Holt, Ch. J. Cbere is a great Diverſity between the 


Spiritual Court. and Court of Admiralty in Reference to Sug- 


Vid. Hob. 
79. 213. , 


geſtions fo2 Pꝛohibitions, fo the Admiralty has Jurignition in te- 
ſpet of Locality of Cauſe of Aﬀion,let the Nature of the Action be what 
it will; and therefvze fo a Pꝛohibition, tho they lay Cauſe to ariſe 
ſuper altum Mare, pet the Party may ſuggeſt the contrary to oui 


tem ot Jurtsbuttem; but the Jutiwvition of Spiritual Crürt bs in 


How the AQ 
of Compoſi- 
tion ought 


to be pleaded. 


— joinder. * | 


ture, we will not pꝛohibit them. 


Dome 
10 l. ik he married his Daughter : Holt, Ch. J. ſaſd, That 
flrſt was underſtwd 10 l. to be laid down upon the Book at the Ti 
of Batriage, and therefore it wag mattumn I. 


reſpett of the Nature of the Thing,” viz. it it beWBatrimonial o; Te- 


ang Brooms rr 


And Powell convening the Diverſity in k. N. B. 107. a. 
to give 101. with his Daughter in arriage, and to 


And Pꝛohibition denied per tot. Cur. | 
| Smith verſus Bartlett. 
ET upon a Bond, and the late AX of Compoſirion'vf to 
/ 'Thirds in Number and Ualue of the Creditozs pleaded in But, 


verring, that de was indebted to the Plaintiff in 49 1. the 17 
of Novetnber, 1697. and did then abſcond, a Replication and Re- 


And 


— Paſch. ; Annæ, in kk. 157 


And Acherly ercepted to the Declaration, that the Abſconding 
ought to be averred on the iſt of October, being the Time on which 
the Seſſion begun, and to which the AX as to this Part relates: 


And this appears plainly by the — have in * of Ablcond⸗ 


Et Jud. pro. Quer. 


Fanſhaw werſur Morriſon. 197 | 
Hill. 3 Anne, . 


JR: upon a Writ of error Quod 5 ae re ſhould have upon a Re- 
xecution upon the Recognizance, Et quod recuperet 4 ſua, which — | 
he had ſulfain'd Occeſove Dilationic Executioxis. Aid the Exception ten 
muas, that the Court had no Power to award Damages 1. of 
CRIT but they would Five them i Hara Dult. 


- Per Cur. Damages generally incluve Colts, which Mam [Colts 

ly ſignifies Coſts of Suit, and Delay of Execution is propet- 
+» ge, viz. the being ſo long out of his "Boney, which the 
"Court uſed fonnerly to afſeſs,"by allowing the Jaarty' the lawful In. 
tereſt: So Damages of Delay of Execution, und Costs of Suit 
upon the Statute, are very different, and to be aſſeſg u by 


different | 
Dudes, and the Statute gives only Coſts of Suit againlt the le "<8. | 


Ideo, per omnes, This is Erroz. | Vide tamen 2 Ou. 420. | 


Rowſton verſus Combat. | 


JNdebit. aſſumpſit fo2 Geuds ſold and delivered : Defendant pleads, Defendant 
Quod ipſead Nar pred reſpondere non debet, quia there is ano⸗ — — 5 
ther Action W ex eadem Cauſa 1 in CB. 


wer, be. 
Per Cur. This is not a Demurrer to your Decloration, 02 a 


cauſe of ano- 
ther Action 

Plea in Bar, but in Abatement Wen C. B. 

alterias was awarded. 


pending in 


Gil- 


Replevin for 
Cartel. 


— 
amage fe» 
fant. 


TJExtevin tem taking the Plaintiff's Cattel. in ſuch a Place. De 


— 1 


R. 


——— ew , — * - —_— == 
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EX © Gilbert verſus Parker & af... 1 5 10 


_ * x 


kendant makes Conuzance as Scrvant to G. P. who was ſcied 
of the Place wherein Fe, and juſtifics the Taking Oamage feſant. 

The Plaintiff in Bar of the Tonuzance alledges, thgt be Himſelf 
was ſeiſed in F& of a Third Part of a Boicty of a Fifth Part of 
the Place where, and juſtifies putting in his Cattel, abſque hoc, that 
the Defendant's Paſter was ſole ſciſcd thereof. To which there is 
a Demurrer, of which Brotherick aſſigned ko: Keaſon : 


1. That the fole Seiſii here is not alledg d, and thercfoze not : 


traverſable. 1 5 
22. This lea confeſſes and avoids our Title, and fozthat twilens 
nat ttauerſabie· Cõͥͤ 62 "35%. 053533 33000 6 1608-8 


„ 55+008 R nn 03 1a þ * 7 | * 3.3 3711-1 e 1 12214 
pe agreed, that whatever is neceſſaity buplled an. the umbing u 


V. 1 Ed. 4. 9. 
Dier 280. 

2 Vent. 228. 
Hutt. 120. 


How the 
Plaintiff 
might have 
derived his 
Title; and 
rraverſed. 


Vid. Hob. 


$179. aco- * 


Title, may be traverſed;; foz if it .be-neceflary, the Bleg will he bad 
without it be intended; and if it be neceflary; and fo2 that intended; ic 


fin at all, o2 tohewthathehas Right to put his Cattel there hun 
Title conſiſting with ours; but now he bungs in his on Titis wp 
May of Inducement, fo that we can t traverſe. And he offergd:to 


may be traverſed as a neceſſary Part of the Title: And a Conuzance 
is in Nature ola Declaration, whereby: one makes Himſelf a:Title 
to diſtrain. And ere the Plaintiff ought to, ſay that we habe na de 


chew a Diverſity betwan an Ivowy upon a Title, and Conuzance 
02 Avowey fo2 Damage Tefant ; fo2 if one avow foꝛ Rent, he mi 
ſhew his Title and Tenure in particular, and there the Dekendaut 
may traverſe any Part cf what he had ſet out; but to avom fo2 Da- 
mage feſant, it ſuffices upon the whole Matter that a Title appear 
koꝛ him to diſtrain, tho not eraily agreeing with what he ſet out; fo? 
there the Plaintiff muſt ſhew the Taking unjuſt, by making himſelf 


Title, oꝛ by utterly deſtroying the others. Vide Hob. 72. Mo. 863. 


Holt, Ch. J. Pou ſet out a-Seizin-in Fe; and nothing moꝛe new 
be traverſed, And here he might have ſaid that J. S. was ſeized, ar 
derive Title under him, abſque hoc, that you were ſeiz ed; oz that he 
was Tenant in Common with you, abſque hoc, that you were ſeized 
Modo & Forma, and it had been well. Vide 3 Cro. 795. Defendant 
juſtified Diſtrels, fo2 that A. being ſeiz ed of the place where, ſurren 
der d it to him and two moze, who died, and conveys to him as Sur: 
bivo2, whereby he became ſole ſeized. Plaintiff replies, conkeſung 
the Surrender to thzee, the Death of two, but that one of them 
befoze his Death ſurrender d his Share to him, abſque hoc, that the 
Defendant was ſole ſeized, and adjudged god on Demurrer. Winch 7. 
2 Mod 6. In Treſpaſs the ſole Seiz in is traverſed, tho' but a Sei⸗ 
zin in Fee generally be alledged: And where one alledges Seizin in 
himſelf generally, it will not be enough fo2 another to alledge him⸗ 


[cif 


 —"— — — 
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6E ²˙ A W TU — 


telt to be a Tenant in Common with him, without dag lte 
Scizin, f02 it is not à Confelſſoit' and an 0 ance. Anat "4 
he had replied, that J. , was ſetzed in Fre 5 tnbet 
him, abſque hoc, that the Defend; and 
ea 


upon Iſſue n n eile e 1 Tr SE 


be againſt him; foꝛ he where Dy. 4 


65 


were diulded upon it. 2. mike 12 Dif Eerence 
pat ceners und Torntertan 1 0 and Te Df 5 6 — onda 
firſt are ſeiſed per my & per tout, but the laſt has ſeveral — and and Jointe- 
enable him to controvert with the Oefendant. And there is no Dif: Common. 
ference Ae Avowy and ne ed ag oy urged ;. fot both, 

91 230 Hinon , 1177 L , Judic: pr 
ec BEE e ee er 
Note, A note Par, £9; "4 9. 196 

FAY Br. Trevor 3 14% 21 l "Yi H. . 2. b. Kelw. 271 25 
agreed, that faying'a Seiſin eneraliy'im a D ion did n of tht- 
pot a * 4 — by it w ee YG <<, and! that. LY 
Jvow?y was no ino2e thy na Ke ” 
deo nol Ch. Gi id, an Avowy was d De tration, and _ 
21516 0) 
1 2 aer a7: 10998 Þ ang 1uR f N00 e 75 
Be a Rerognizance d Ball i t Count; . 
I Declaration etz Toth, That the-Plaintiff (VſichaclidNTBrth g e, 
betme the-Defendants became Bam by Recognizanee-condittorſtyifce. A 
in Placito pred*. © And to this it wag!vdjeted;:that it dib nor-anever 
931 11 TS 1100-3 ytog 
But per Qui. It's well; and the common Foun in Sci. fa: is fo, 
EY 0 11 $3847: | ts ©: | : 
Jud: pro Quer. R G nk By HT 3581-4 5 Mut: . fu: 


Tenant in Common. 
here to introduce his Traverſe, be muſt make himſelf ſome Title, to 735.227 
if the Party ber tor q Falſity, he is 5 bourd t 1105 ann nc Ty ” 
guthorties' oft 
7p 
And though'it was Fo Weg Brotherick, that A. 4. 0 t = 
[3s 3 33 * Nit, pi mu. 
„ {mn 254  Farkins. verſus Charhereon,.. 360 wehe, 1 „ 4 % 
?Uiw'the Common 
obtained: Jugment againſt their Pzincipal, and that in Eaſter? Cerm Recogoi- 
that there 118 any Aron pending in Eaſter Term, 
ideo it wil be as well in Ir r nn e e 
19 377 15125 ts 


| Harvey ele Broad e IEF 


** _—— EE n 


\ x „Ait of Enquiry-wns | retutilbib Tres Tritt, Which hippeird t IFoWrie my 

be on a Sunday, ſo that the Eſſoins were kent on the Monday; cured on Day 
He CUrit is returned ts habe been e eel the 14th of Jane, which of Retura le 
was the Day after the Aetürn, viz: Ad tho', per tot. Cur. derte, 
without Doubt a Crit may be 5 5 on i the Day of its Return, Day. 
pet if that Day be luch Day as it can't be en done on, they 


tall 


, Hr 
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Debt upon 
Bond to per- 
form an A- 
ward, * 
quod, Cc. 
Nul Award 
plead:d. and 
arcl Award 
ſet out, eady 
to be deli 
vet ed, ce. | 


If a Pol 

Award may 
be delivered 
as well as a 


| Writing. 


we on 


COL CE ot 


ſhall not do it the next Day: And the Calendar is Law, of which we 
as Jupges muſt take Notice, and ſuch a Fault may be afligned fo) 
Err92 Orte tenus at the Bar : And the Oiltinttion in the Boks that 
ght to take Notice of, immoveable, but not of moveable Feaſts, 
is vain, to; we know neither ane na the other, but by the Almanacks, 
and we are to take Matice of the Courſe of the Don. 

But at the Junpoztunity of Hall, Serjeant, they gave Time to ſpeak 
to it upon this Point, viz. Whether it not being aſſign d on Recopd, 
but ail Ore tenus, the Court were bound to take Notice of it? V. poſt. 


112 


4 


Oates verſus Bromell. 175. 


EBT | pot a Bond fo Perfozmance. of an Award, ita quod, 
jt were made and ready to be delivered to the Parties, oꝛ ſuch 


ok them as ſhould deſire it by ſuch a Day : Null Award pleaded, and 


a Parol Award ſet out, and avers, That it was ready to be delivered 
to the ſaid Parties: And a rrer; fa the Mods, ready to be 
delivered, per Brotherick, netefſarily impozt, that the Award was to 
have been in CUriting ; and he quoted a Cale in the Common-Pleas, 
Trin. 19 Regin' int, Wood & Ardiſt, in the very Point: And inſiſted 
wich upon Hungare's. Caſe, 5 Co. 103, whete the Condition of the 

Ictfonnance was, Ita quod Arbit' fiat & deliberetur utriq; partium, 

ere being two Defendants ;- and held, that a Delivery to one of 
them was inſufficient ; yet if if could he a Patrol Award, a Publica 
tian of it to both would be ſufficient, - .- 5 


Salkeld contra. Patol may be delivered as well as a Writing ; as 
in common Parlance-to deliver a Befſage, to deliver himſelf well; 


when a Man expreſſes his Thoughts gracefully ; And Delivery is to 


be underſtood, / ſecundum ſubjectam materiam; if it be of a CUriting, 
it muſt be a Manual; if of a Parol Batter, it muſt be an al Deliverv: 
And relied on Dyer 218. Pl. 5. Co. Ent 126, full in the Point; and 
3 Bulſt. 311. Capell v. Rogers, and that Bendloe s 97, which ſeems 
differ from Dyer, is very obſcure in his Report of the Caſe. W 


Holt, Ch. Juſt. There are two d.ſtin Things to be done: 
1. The Paking : And, 2dly, To be ready to be delivered : It it had | 


been, ſo as the faid Award be ready to be delivered, it might be well: 


Vid. Antes. 
2 Cr: 541. 


It it were in Writing, it would ſuffice to ſay, That it was made; 
fo2 what is made in CUriting, then is ready to be deliver'd, becauſe 
then it is deliverable : But the Queſtion is, TUhcther a Parol Award 
be p2operly deliverable; o2 whether we hall not underſtand the Bean- 


ing of the TWozds, ready to be delivered, to be a Delivery in Wri- 
ting? And he and the Court ſa m clear it ould be ſo underffod, = 


How the 
Words (rea 
robe deli ec 
are to be un- 
derſtood. 


But another Day Holt, Ch. Juſt. having ſeen the Caſe above in 
Dyer, and the Recow of it in Co. Ent. ſaid, They were very ſtrong 
Authozities foz the Plaintiff, and that the Award might have ben 
made behind the Parties Backs, and delivered, viz. pzonounced over 

| again 


. a. oo Of ew 0% ws 


E 
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again to their Faces; and if ſo, what may be delivered, map be ready 
to be delivered : And that the Caſe, as it's in Bendloe s, had neither 
Head no2 Tail to it. : 


Powell. It the Mos had ban only, ſo as it be made and deli- 


vered, J would take Delivery to be only to give the Parties Notice 


of the Award ; but ready to be delivered, J think muſt be a Delivery 


in Writing ; and if Iſſue were taken upon the Reavineſs of Delivery, 


how ſhould it be tried: F | 2 

Holt, Ch. Juſt. Jf it were res nova, J ſhould be apt to think ſo 
too; but when J find ſo clear an Authozity in the Cale, and ſome 
Reaſon fo? it, J can't depart from it: And ſo ſaid Gould; but they 


4 


would be well infoumed of the Caſe quoted lately in the Common 


Pleas, and no Rule was given. Vid. poſtea. 
Holmes verſus Hall: 
At Guildhall, at Nifi-prius, Coram Holt, Ch. uf. 


228 Aſſumpſit by Executoz, fo2 ſo much Money of Telſtato? re- 
ceived by the Defendant to the Uſe of the Erecuto!. 


The Evidence was, That ſome TUritings of the Teffato2 came to 


the Defendant's Hands, which he would not deliver up to the Erecu- 


to:; who, to get the Writings, gave him ſo much Boney, whereupon cutor. 
he pꝛomiled to give up the TUritings, but after refuſed. 


And Serjeant Darnell obje#ed, That the Plaintiff miſtook his Aion ; 
fo2 he ſhould have bꝛought Cale upon the ſpecial Agra ment fo2 Non- 
delivery of the-Writings. 


Holt, Ch. Juſt. It A. give Money to B. to pay C. upon Cs giving 


received to 
Uſe of Exe- 


O%j. That 
Plaintiff had 
miſtaken his 


Action. 


Writings, &c. and C. will not do it, Indebit' will lie fo2 A. againſt B. 


foꝛ ſo much Boney received to his Uſe ; and many ſuch Actions have 
been maintained fo2 Earneſts in Bargains when the Bargatinoz 


would not perfozm, and foꝛ Premiums fo2 Jnſurance when the Ship, 8c. 


did not go the Uoyage : But it has been held, it would not lie foz 
Money paid upon an uſurious Contraf, becauſe there it was not in- 
tended it ſhould be repaid, o2 any Thing done fo2 it. / Indeed, theſe 
Caſes have been carried too far, viz. Indebit' fo: Money receivey 
to Uſe, and no Body would mo2ze willingly check them than J 
would; therefo2e it ſhall be ſaved you if pon will, but J will not non- 
luit the Plaintiff : But it appeared on the Evidence, that the Defen- 
dant pꝛetended to the Money as due from the Teſtatoz, and would not 
deliver the TUritings without Payment, and that the Money was gi⸗ 
ven in Satisfation of the Debt: So it was clear againſt the Plain⸗ 
tiff, and he was nonſuited. ME 


P And 
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And Darnell quoted a Caſe, where he ſaid, One had undertaken to 
obtain a Pardon fo2 another, and to that End got ſeveral Sums of 
Honey from him, but had not got the Pardon; and an Indebir' fgy 
Honey to the Plaintiff's Ale brought, and yet the Plaintiff had been 
noinſuited befoze Holt: TUhich Holt, Ch. Juſt. uttcriy denied. 


„ Langford verſus Adminiſtrator of Tyler. 
Againſt Ad- | £ DE Ocfendant, now Adminiſtratrir to Tyler her late Husband, 
mniſtrariix, | in his Life time uſed to deal in Tea, and ſold four Butts gf 
Husbandss Tea to the Plaintiff at ſo much per Pound; who took one away, pay: 
om _ ing fo2 it, and 50s. over to go towards Payment of the reſt. Mhen 
rarely in he came fo? the reſt, endo? would not ſtand to her Agreement; any 
ſelling Tes, Acklon bzought, and two Counts, one upon the Agreement, and the 
by ber tl Other Indebit fo2 50 5. received to the Plaintif's Uſe, * 


made. 


Theſe Points were ruled by Holt, Ch. Juſt. 1. If Husband and 
Wife cohabit, and Wife deals ſeparately, her Contracts ſhall charge 
the husband, fo2 Cohabitation is ſufficient Evidence of Notice. 
3 2. I Bargain be made, and Earneſt given, without an expꝛeſs 
ei Agta ment that Payment is to be made at a certain Time, the Money 
mult be paid befoze the Goods be removed. 1 x54 SY 
3. A Demand of the Goods without a Tender of the Boney, is 
void, becauſe it is not purſuant to the Intent of the Bargain, and the 
Earnef is only to bind the Bargain. 3 
4. After Earneft given, the Uends2 can't fell to another; but if 
Uende does not come to pay, and take the Hoods, Uendo? ought to 
come and requeſt him to come and pay; and if he does not come in 
convenient Time, the Agræ ment is diſſolved, and then he may ſell. 


| More verſus Rowbothom. 


Caution gi- 


Com Part-Owners of a Ship, ſome whereof were againſt 

= in . Fraighting her; but by a Courſe in the Admiraly in ſuch Caſe, 

Acme. fox Advancement of Navigation, they decree, That the Bajozity ſhall 

Ownersof a P2EVail and freight, they giving the diſſenting Party Caution fo their 

Sip, and Parts of the Ship againſt all Riſques ; which was done here, and the 

- wards libel'a Ship being loſt, the Caution were libelled againſt, and Sentence gi⸗ 

upon the Ship ben in the Admiralty : And now Pꝛohibition was moved fo2 ſuggeft- 

being lot. ing, that the Caution was given upon Land, and that all Matter of 

Pꝛoperty is to be oꝛdered by the Common Law only: And the Court 

lam d ſtrong, that they had ſuch Power; and if ſo, by conſequence 

the have Jurisdifton over the Caution as incident thereunto: Pet 

it being Matter of Conſequence, and never yet determined, they 

granted a Pꝛohibition, and directed them to declare acco ding to their 

vid. Hob). Suggeſtton koꝛthwith: And though it be after Sentence, pet if they 
had no Jurisdition, Dꝛohibition ought to go: And ſo it was ruled. 


Domina 


— . — — 
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Domina MT verſus Inhabit” ee 


DEP were indited fo2 not repairing a common Foot- wap, and Submiſſion to Jed. 358. 
T ume by pleading guity ; and the Court, before they wouty b. n. 
ſet a Fine, would be certifizd by ſome of the Juſfices of the Peace of ring « com. 
the Neighbourhood that the CUay was ſufficiently repaired, which = High- 

they did. | 


Per Cur, FT: one be gullty upon ſuch an Indidtment, he is quit fo? 
being fined; but a Diſtringas in;;nfinitum ſhall go to che Nennen 
againſt dum un he certify that the CQay is repaired,. . 


And per Holt, Ch. Juſt. Jf one has Land adjoining on a Naviga- | 
ble River, every one that uſes that River has, if Occaſion be, Right. 
to a (Yay by Bink of Mater over that Land, o2 farther in if neceſ- 
ſary : It a Han by Preſcription be bound to repair a May, he is not 
bound to. put it into better * 1 in Time out of 
— bekoze. . 


| Sexton's Caſe. 7 LE 


py 
BY 


Aminitratrir oo Money to A. as cuth, but i ber Adminiſtra- 
own Right, was arreſted by bum by a Writ, - without naſging 5m ** 
het Adminiſtratrirx : : and te being thus. under arref, gives a Mlar⸗ gives a War- 
rant of Attozney to confeſs Judgment: Thereupon Judgment being rent ro con- 
enter d, and her Goods taken in Execution, and all this appearing by wn, under 
the Mater s Repozt, though there had bern Attomey by ve the'erecu- Terrorof A 
ting the Watrant of Atfomey, the Judgment fo2 Jteegularity was 
let aſide, and Reſtitution awarded; fox ſhe was in Cuſtody without 


any Foundation, and under that Terto? gave the Warrant. Per Cur, 


Queen verſus Inhaoinr de Newnham Murtey. 


A. Omer of Jultices-was, Whereas Complaint hath been ad Order of 
to us by the Church-wardens; Ge. of A. that H. came to ſettle — 
in ſuch a Par contrary to Law, therefore they ordered him to ano- 


ther Place; and quaſhed fo? Want of Avjudication, ot he was likely 
to become chargeable. 


Domina Regina verſus Gold. 


E was indicked, fo? that one A. * poo? Boy veing ſet out to pim IndiAment 
as an Apprentice, purſuant to the AX of Parliament, he Vi & CT. 
Armis refuſed to pzovide fo2 him, and moved to quaſh it: 2 poor Ap- 


P 2 1. 'Becauſe Po. z 


* 82832352 — — 2 


164. 


— — — 
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1. Becauſe it was not a Matter indifable. 
2. In caſe it be indiable, there ſhould have been firſt an Ippiica. 
tion to a Juſtice of Peace, and after an Appeal to the Sefflons, and 
_ perhaps fo2 Dilobedience to ſuch Dwders an Judi#ment wouty 


3. It's laid to have been Vi & Armis, which is abſurd, it being fo) 
a Nonfeazance. | 


Per Cur', If this had ben the Caſe of a common Appzenttce, an 
Indickment would not lie: Jnd#d, fozmerly it has ben held gene. 
rally, and by all the Junges in Pyne's Caſe, That the Juſtices could 
not compel a Man to take an Apprentice upon the Statute; but ſince 
the contrary Opinion has pzevatled : And then when we allow them 
ſuch Power, of neceſſary Conlequence we muſt allow an Jndi#ment 
fox Diſnbedience to their Divers, either in not receiving, o? receiving, 
and after turning off, oz not pzoviding fog futh Appyentite. And tho? 
an Att of Parliament pzeſcribes an eaſter Way of moca bing by Com- 
plaint, as is urged, pet that does not hinder an Juvi#ment ; and 


— —— 


y. 6 4=i tho' the Vi & Armis in this Caſe be abſurd, yet it's only Surpluſage 
here, S. which will not vitiate, and refuſed to quach it. 


Clerk of a 
Market rurn- 
ed our of Poſ- 
ſeſſion by 


Force. 


And here, per Holt, Ch. Juſt. M all the Juſtices of a 
are concerned in a Fo2ce, and will not 
of the County ſhall do it; fag the den 
C - : Ind nus was gran⸗ 


their Exemption from the County 
ted zointly and ſeverally to all the Juſtices of the Town, to inquire of 
the Foxe, foz the Court would not ſuppoſe them all guilty. 


Domina Regina werſus Tutchin. 
8 E was the Authoꝛ ot a ſeditious Paper, called The Obſerv ator 5 
uthor of t | | 
Obſer uator, | 


and an Older of the Þouſe of Commons againſt bim foe ap- 
appearing in x him; and likewiſe a Pzoclamation, with a Reward foz ta- 
Court upon RING HIM up; but be ablcouped a long Time, but did not veſift from 
zance ; mating on very fcandalouſly on the Government ; And now at laſt he 


ſurten⸗ 
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ſurrender'd himleik to the Secretary of State, who bound him to 
appear here the laſt Day of this Term, and to his Good-behaviour in 
the mean Time; and now an Jnfozmation being filed againſt him, -he 
by his Councel pzayed Tune to plead till next Term. 


Per Cur, M be had ben and not appeared, but were 
brought in upon the Capias, he muſt have pleaded inſtanter ; but ap- : 
22 upon bis Recognizance, he ought to have convenient Time : 11.4 conveni- 
d nom he muſt renew bis Recognizance here, that is, give new 2: 7i"* i 
Pail, 62 the ſame, if good, may enter tnito a new Rerognizance ; and kad nv 
though we do recozd his Appearance now, and give him Leave to go ®* &- 
aon kan Bail, pet if he don't come fitting the Court, we may call au v6, os 
im, and retom his Default : And we can't well bind Him to his Od bound co his 
Behaviour ; fo? it's not uſual, when we ptoceed in oer to convict a Cn = 
Man, to bind him to his G Behaviour in the Interi 


Gawdy verſus Pickerſdalc. 


Exer a Judgment againtt an Executa in Rippon Court; Ger- Wit Error 
dit gave the Plaintiff 3 1. Damages, 1 s. Colts, and 5 1. 10 8, f gr 
de incremento : And Judgment, Quod Quer' pred' ſummas attingent* our Courty 
wi dy &c. de Bonis Teſtatoris, 422 * 


Per Cur', TUe will not ſuffer them to amend any Ertoz in Know- 
l:2ge o2 Skill by their Books of Minutes; yet we will allow mend. 
ments of Erro2s in Fait in the Recozd by the Binute-Book, if it ap- 
pear upon Examination to have ben oztginally right in the Bot, 
and not made fo2 this Purpoſe. * * 


And Holt, Ch. Juſt. rememmen the C 

where in Erro2 of a Judgment in 
would not ſuffer them to amend 
vet in the ſame Caſe there were 


Company of Sadler 
ai bers: 
At Niſi-prius, Coram Holt, Ch. Fuft. 


DEPY bought Debt upon the Statute of 1 Jac. 1. c. 22. & Deke bennght 
Sec. 44. againlt the Defendant ; Fo2 that being a Sadler, he 5 Saddle 
did make 500 Saddles unſufficiently and unſubſtantially, contra for- unſufficient, 
mam stat, and ſo became indebted to them in the Foxfeiture. Upon 8 fo + 
 Cvidence, the Cale was thus: | 


Portugal Rn - 
The oy 


ä The Warden and 


* 
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The Com- 
p+ny com- 
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arne 


The King of Portugal's Envoy reſiding here, directed the Deken⸗ 
vant to make him 500 Saddles fo2 War, fo2 the Uſe of the King his 
Baſter, after the Pattern of a Saddle bzought fo2 that Purpole-from 
Portugal ; the Seat whereof was covered with Hoat-Skin, and ſtuff d 
on the Outſide with Straw : The Defenvant makes. ſome 
Saddles in Imitation of the Pattern, but covered the Seat 
white Allom d Sh#p-Skins ; and inſtead ot Straw, ſtuff'd them with 
Hay on the Dutlide. The Company finding this Batter, applied to 


lains to the the Envoy, infonming him of the Cheat put upon him þ4 CUho there: | 
Envoy of » UPON countermanded the Defendant fo2 ſome time, till he had erami- 


Chest, who 


Chear, *1* ned and compared his Monk with the Pattern, and after odered him 
Defendant to to go ON, Which he did: The Saddles were all made, as aforeſaid, 


go on after 


examining 
Part of the 
Saddles. 


paid fo2, and ſent to Portugal; and this Aﬀion now bzought fo? the 
Penalty, and Th of the Company were distranchiſed to be legal 
Evidence, they declaring upon a Voire dire, that they had no Aﬀſi- 


rante of being received again: And the Queſtion was, 


Q. Whether 1. Whether Alom'd Shefp-Skins were Leather within the A? And 


2 

| Skins 
be Cher 
within the 
Act ac. 1. 


tt appears by Sect. 4g. that it is it tann d and tawed : And it appear · 
ing by Evidence, that there are two Sozts of tawing, one dy, which 
leaves the Fur on; the other wet, which is done with Salt and Al- 


2, dad it lom; it was clear, Shxp-Skins allom'd were Leather within the Ad. 


ſeems they 


2 
If ir were im- bung the Defendant withi 
Nr UE, &. cAtly * N 


Next Queſtion, Jf it were pꝛoper fo2 Uſe that it was put to by 
the Defendant 2? and if not, Whether imploying it infÞ2operly, would 
the Mods, Not ſubſtantially and ſuffici- 


And as to this, Holt, Ch. Juſt. ſai, That if the Jury would think 

impꝛoper fo2 that Uſe, he would have the reſt found ſpecially ; fo2 
if thoſe lows (as it was urged) were only applicable to the Ba- 
king up and Wozkmantip, without Regard to the Materials, that 
being p2ovided fo by other Clauſes in the Statute ; he ſaid, tf a Sad⸗ 
ler, &c. has bought good Leather accowding to the Statute, and ſuf- 
ker d it to rot, and-after mort d it up into Saddles, &c. he would be 
diſpuniſhd by that Conffruton. _ LET: $5 


Meaning of 2. Pe laid, The Beaning of the Statute was to prevent People's 


che Statutes, being cheated by having ill Goods put upon them; and if this Kind 


vent one to 


of Shep-Skins were not accowing to the Statute, yet if the Buyer 


buy and con- knew it, and were ſatisfied therewith, it would be no Crime; foz the 


craft for what Statute did not deſign to take 


ke pleaſed, 


away any Ban's Liberty of uſing what 
he pleaſed, that is, buying and contracting fo2 what he pleaſed : But 
the Jury found t; the Defendant generally. . 
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Neal verſus Goulſton. 


92 upon a Bond conditioned fo? 1Payment of Boney, and er. _ a 
therefoze to be ſpecified in Taxation accowing to the late At C414 in Ter. 
of Parliament. . 


ation accord. 
ing to a late 


Per Holt, Ch. Juſt. upon Evidence, if the Certificate p2oduced bear _ 
Date in due Time, J will nor doubt but that it was then delivered, 
02 now, that it bears but a very late Date; pet if you pꝛove, that 
it was tated in due Time, it will ſuffice : Oz laſtly, it it has not ban 
tarcd in due Time, pet if vou have a Talley to pꝛoduce that you have 


paid the double Tax ko: Penalty, it will do: And the Plaintiff fai- 11 
ling in all, was nonſuited, 


And here Holt. Ch. Juſt. put the Caſe, Jf Dblige had ben — 
Sca all the while; but reſolved ns as to that. 


dence, was 
nonſuited. 


Oe n Hoſier. 


E BC was upon a ſingle Bill, foz Payment of 200 l. en De. 10 De "£ 
mand; upon non eſt Factum, one of the ſubſcribing TWitneſ- bin, ws 
— was pꝛoduc ed, and gave full Evidence of the Enſealing and De- 11 
livery of the Bond. On the other Side was pꝛoduced a Perſon of Wrong . 
the ſame Mame and Sirname with the other ſublcribing Mitneſ s; d- ced co 
who acknowledged that the Þand was very like his, but it was not oo 
his; that he never knew either of the Parties, no2 the other Mit- Verdict for 
nels, noꝛ could the other TUitneſs ſav he was the Man; 4nd both Plaiocif 
their Reputations being made good in Pꝛook, Holt, Ch. Juſt. awer d 
them both to wiite their Names, and thereupon left it to the Jury, 
who found fo? the Plaintiff, 


Aud here Holt. Ch. Juſt. ruled, That this ws a ſingle Bt, it 

needed no Specification accsding to the late Statute, becauſe it did 

not carry Jntereft, yet directed the Jury to give Damages, viz. Jnte- 

reſt: And where it was objeted it was payable on Demand, and no 

Damages 02 Jntereſt incurr'd till Demand, and none was-p20ved ; Vid. Auces. 
Holt, Ch. Juſt, ſaid, That could not have been taken Advantage of 


upon non eſt Factum, oz any other collateral Tie, out ſhould have 
been ** 


Domina Regina verſus Carter. 


H E was indif#cd fo2 a wilful and coxupt Perjury ; and the Jndi#- 1948 for « 
ment reciting the Recozd of the Trial at which it was ſuppoſed jury, reciewg 
the Perjury was committed, being a keign d Iſſue out of Chancery, dib che Record ot 


ſet fozth, That there happen d a Diſcourſe betw#n my Lom Wenn — $a 
, ed Itlue our 


of Chancery. 
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Variance aſ- 
lign'd be- 
eween the 
Record reci- 
red, and the 
Indictment. 


Vid. tamen, 
Hob. 55. 
& quere. 
Hob. 59. 


Two Indict. 


ments, and 


one with- 
drawn, and 
Defendanr 
ordered to 
put it in 
again. 


that Omitkon; foz that he ſaid was final, ſo as the Party could ne- 


and Sir W. R. R. S. R. R and J. S. concerning the Boundary of cer: 
tain Lands; and my Losd W. aftirm'd A. to be a Boundary: The 
ſaid Sir W. R. R. S. and J. S. affirm, that A. was not the Boundary. 
TUhereupon a Mager was laid, and mutual Pꝛomiſes were made 
between the Low W. and them the ſaid Sir W. R. R. S. R. R. and J. S. 
And now at the Trial of the Indickment, this Aar iance was aflign'y 
betwe#n the Recozd they took upon them to recite and the Indidment, 
That the Affirmation that A. was not a Boundary, was in the Re- 
cow laid to have been by Sir W. R. R. S. R. R. and J. S. Mhereag 
the Indictment laid it to have been by Sir W. R. R. S. and J. S. omit⸗ 
ting R. R. ſo this Kecow now pꝛoduced in the Court was not the 
Recow deſcribed in the Indickment, and ſeem ' d a good Exception: 
Fo? per Holt, Ch. Juſt. It you bing an Aſſumpſit againſt two, and 


give Evidence only of an Aſſumpſit by one, you are gone. 


Another Uariance was, That in one of the Denominations of 
Lands in the Recowd, it was Barnap, and in the Jnditment Barnep : 
Another Mod in the Recon was Orientati, and in the Indickment 
Orientali ; and all theſe being in the Deſcription of the Reco, ſam d 


But another Fault yet groſſer was, That the Recon of the Trial 


at which the Perjury was alledged, was not enter d up; ſo it did not 
appear that ever there was a Trial. 


And Hole, Ch. Juſt. denied the Minutes of it fo2 Evidence, and 
quoted a Caſe where a rank Perjury Had gone unpuniched fo2 ever fo2 


ver be tried thereon'again : But in this Caſe he ſaid, That by reaſon 
of the other Exceptions, the Jnditment being inſufficient, they might 
indi hint anew ; fo2 an Acquittal upon a bad Indidment, would not be 
a Plea to a good one; whereas if the Jnditment had been good, an 
Acquittal upon the laſt Fault had been peremptozy : And here the Jn- 
ditment being bꝛought to Trial by the Dekendant, if he have made it 
up variant from what it is upon the Plea-Roll, an Acquittal upon it 
will pe void; and beſides, the Defendant has fozfeited his Recogni- 
Jance, whereby he was obliged to bzing down the JndiXment to Trial: 
And whereas here were two Jndixments againſt the Defendant, and 
he had bzought them both down, and put them into Court, he now, 
to bzing which he pleaſed on firſt, withdzew one of them. 
Holt, Ch. Juſt. Oꝛdered him to put it in again; and it was inſiſfed 
on, that the Queen had her Elec on to bztng on 1 


the pleaſed, and therefoze they would bꝛing that on . 
kendant would have come on laſt. | 


But per Holt, Ch. Juſt. Jt is true, the Queen has that Eledton 
where the bzings on her Cauſes her ſelf, but here the Defendant 
bings it on, and he is to do the firſt ad, and therefo2e has his Elefion; 
but if you will enter a Non pros upon that which they deſire to bꝛing 
on, you thereby infozce them to bꝛing on the other; but to — all 

| ontro- 


7 
969% p * 0 
Fi — 
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Controverſy, the Defendant having * in that which he would pre- 
fer firſt, it was firſt called. 


Note, Another Exception was, that the Recow of the oziginal Tri- 
al began, Memorand. quod apud W. coram Domina Regina & Johan- 
ne Holt Milite, Capitali Juſtic', &c, & Sociis ſuis, &c. Whereas there 
is no Court ſo tiled, but it ought to be coram Domina Regina only. 


Muriel verſus Tracy, Jenkins, Chamberlain, and Cornwaill. 


nem inter eos habitam to ver and oppꝛeſs him, did (pretextu cujuſdam 
Warranti from Sir S. Lovell, Recoder of London, wherein the < 
Plaintiff was charged by Oath of one Aſhby to have aſſaulted the 
ſaid Aſhby on the Highway, with Intent to rob and murder him) ar- 
reſt him the Plaintiff, and carry him befoze Chamberlain, a Juſtice of 
Peace, who, ex Perſuaſione of Tracy, refuſed to bail him, tho gon 
Bail were tendered; and ſo Chamberlain committed him to the Pꝛi⸗ 
ſon of the Gatehouſe, where ſuch and ſuch Sums of Boney were cr- 
fozted from him, and not ſaid in the whole Declaration that it was 
without probable Cauſe. 

Upon Evidence befoze Holt, Ch. J. it appeared, That eight Pears 
ago Muriell being a Gentleman's Servant, and riding one Day 
abzoad, had fallen out with Aſhby on the Road, and being in Dink, 
was ſoundly beat by him; notwithſtanding. which, Aſhby took out im: 
mediately a Juſtices Warrant fo2 Muriell fo an Aſſault and Battery, 
but nothing mo2ze was done upon it. Sir Pears after, ſome Diffe- 
rence ariſing between Muriell, Tracy and Jenkins, here in London, 
Jenkins goes down to Suffolk, and, at the P:rſwaſion of Cornwaill, 
pꝛevails with Aſhby to come up to London, to make the Dath above- 
mentioned againſt Muriell, which he did befoze the KRecozder, (where 
upon the Tarrant was granted) and had a Guinea from Jenkins fo? 
his ]Iains. Now a Twelvemonth after Tracy being himlelf a Juſtice 
of Peace, employs the Unver-keeper of the Gatehouſe, and others, to 
take up Muriell, and to carry him befoze Juſtice Chamberlain, and 
ſend him Wow as ſon as they took him, which accodingly was done. 
And Tracy info2med Chamberlain that he had adv:ſed with the Recoꝛder 
and other Lawycrs about the Dffence charged upon Muriell, and that 
they were of Opinion it was not bailable ; whereas in Truth he ne- 
ver did ask the Queſtion : Thereupon Chamberlain refuſed Ball, 
and committed him. Tracy follows him to Gaol, and direts the 
 Gaolcr to uſe hem ſeverely, and to iron him. 


Holt, Ch. ]. As to Chamberlain, he was to blame {s2 his Jgno- 
rance, but no Reaſon to find him guilty upon this Evidence; but fo2 
the reſt, the Circumſtances of the Evidence ſhew uit to be all one 
Chain of Malice, and if the Declaration were good, the Evidence 
would maintain it. 

3 Put 


T T was an Aion upon the Caſe in Nature of a Conſpiracy, where: C. g for con- 
in the Plaintiff declared, that the Defendants, per Conſpiratio- 'piringto vex 


and oppreſe 


_ — 
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Vid. 1 Vent. 
86. 


1 for 
Lemon- 
Tess 5 
cens'd to 
ſtand in a 
Lord's Gar- 
den, Cc. 


pic, all "might be acquitted to one, and he found guilty. Vide 


Tx fo2 14 Lemon-Trees, and the Statute of Limitations 


land, who after ſold the Garden, and whatever he had from my Lom 


But Exceptions taken to the Declaration were: 1. That it re re⸗ 
cited a Warrant variant from that on which Plaintiff was arreſted, 
fo2 the Recital was abſolute and poſitive that the Oath was, that the 
Plaintiff had aſſaulted Aſhby with Jntent to rob and kill him; but 
the CUarrant was with Intent, &c. as he believes. But no great 


Heed was had to that Dbjetion ; but Holt, Ch. J. ſaid, it ſhould be 


ſaved to them. 

2. Exception was, That the Declaration ſuppoſed the Arreſt to be 
without a legal Warrant 3 fo2 it was, that Pretextu cujuſdam War- 
ranti, and Pretextu was the ſame as Colore, and that muſt be taken 
as if no Tarrant had been: But that was over-ruled, fo2 there being 
an ill Uſe made of this TUarrant, tho' it were legal, ſure that were 


Pretextu of a CUarrant. 


3. If it be taken to be a legal Warrant, there can be no Conſpi⸗ 


raty in taking up one by a legal Matrant, eſpecially it not being laid 


that the Warrant was taken out without pꝛobable Cauſe. 

And upon this Exception, Holt, Ch. J. willed them to withdꝛam a 
Juro?, fo2 he held the Declaration ill fo; not alledging to have been 
without probable Cauſe: And to this the Parties conſented. 


Note here, per Holt, Ch. ]. This being Caſe in Nature of a Con- 


B. 277. A. 278. K. 2 Saund. 230. 1 Vent. 12. 18, 23. & Lib, 16. 
1 Cro. 239. 


Oliviere verſus Vernon. 


pleaded. On Evidence at Niſi Prius, coram Holt, Ch. J. it 
the Plaintiff obtained Leave from my Lozd Brudeneil ahove 


2 1 Pears befo2e to have the Trees ſtand in his Garden at Twittenham, 


and that his Lowdſhip's Gardener might take Care of them. After 
my Loyd ſold his Garden, with all his Trees therein, to my Lozd Port- 


Brudenell. to the Dekendant, and a Demand and Refuſal within ſir 
Pears pꝛobed upon the Defendant. 


Here it was objefed, 1. That the Gardener who reteived the Trees 


firſt from the Plaintiff, and continued Gardener all along, and looked 


after and reared the Trees, could not be a TUitneſs ; fo2 that he, in 


caſe he pꝛoved a Title in the Plaintiff, would thereby intitle himſelf 


to an Action fo? his Labour and Skill employed in rearing up the 
— whereas ik it went fo? the Dekendant, he was to haue no⸗ 
ing. 
But this was over ⸗ ruled by Holt, Ch. J. 1. Becauſe if the Sardener 
took Care of them as my Loꝛd Brudenell 8 Servant, he was to have 
nothing fo2 his Pains from the Defendant. 
2. It my Lod only gave the Gardener Leave to do it fo2 the Plain- 
tiff, the Gardener then was lo far the Plaintiff's Servant, and it 


never 
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never was doubted but a Servant was a god Witneſs ſo2 his Ma⸗ 
ſter. 

He alſo held, that theſe Trees being in Boxes, and ſeparate from Tha these 
the Freehold, could not paſs by the G2zant of the Garden, no2 by the Tree. 1 
Cows [ all his Trees therein], fo2 they were not his Trees, that is, mp ch. Bae“ 
Lozd Brudenell's. Nap, it would be hard to compzehend them by 
ConſtruFton within the G2ant, if the Mods hay been [all the 
Trecs in the Garden,], without there were a Schedule of the Trees 
intended to paſs, and the Plaintiff's Trees mentioned therein. But 
be agreed, if they had been conveyed by mp Low Brudenell's Gzant, 
that had been a Converſion, and being above ſir Years, the Jflſue 
would be againſt the Plaintiff. 

And beſides that, the G2ant of the Garden was a Determination 
of the Licence given to the Plaintiff, and that the Gzantee might 
diſtrain the Trees Damage feſant; but he having not done ſo, but 
ſuffered them to continue, was ſo far from a Converſion, that it was 
Evidence of a Licence by him. And he ſaid, that by G2zant 07 all a 
Pan 's Trees, Apple Trees would not pals. 


And n had Aerdick. 
Robiſon verſus Goſnold. 


busband diſcovering his I” be a very (etwdaotnan, goes Husband Al 19. 

away from her, and 82 — OY ſeveral Pears with Wi. ke 
an Wulterer, was received.into Ss Houſe, who. enter- ir 

tain d ber as the ems Wie Andt this Aro an Indebi- 10 -- 

tatus mpſat a 02 rin 

Holt, Ch. J. at MG 2 ed pany * 1 Woman be * 528 5 7 ink Has 

tious, „while ſhe will c t 

es. Boi ak fo? her, and is liable 7"; ation 1 5 A as * a and 

her with them, fo? his Bargain was to take her for better for worſe. 

Jn like Manner it is tf the pusband turns his Wife away fo2 her 
Cickedneſs, he remains fill chargeable koꝛ her Meceſſaries, But 

if the Mike leaves her pusband, they that truſt her after it is noto- 

rious that the has left him, do it at their Peril, and ſhall not thete- 
upon charge the Hugband, 

And he med to be of Opinion, That if a Wife had run away 
from her husband, and rontraited Debts, and after the Þusband re: 
ceived her, oꝛ came after her, and laid with her but fo2 a Night, that 
would make him liable to the Debts. Like the Caſe where a Mike 
elopes with an Wulterer, tho' ſhe thereby fozfeits her Dower, pet if 
the husband will of his own Act oꝛd receive her again, ſhe ſhall have 
ber Dower again, 
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Domina Regina verſus Coteſworth. 


Spirring in I Ndiftment was ko: Battery upon Door C. and the Evidency 
Bader. 1 Was, That the Defendant vid ſpit in his Face. 


Per Holt, Ch. J. it is a Battery. 
And per ipſum. Cho one can't juſtify a Battery by ſon Aſſault de- 


meſne, by pleading it to an Jndi#ment, yet he may give it in Evi⸗ 
dence upon a Not guilty, and he may be thereupon acquitted, 


Hutton verſus Manſell. 


cin up»n Fate was brought, laying mutual Promites of Barriage between 
mutual Pro- I Plaintiff and Defendant, and Breach in the Man, the Defen- 


miſes of Mar- 


riage, and no Dalit. Upon Evidence, an erpzeſs Pꝛomiſe was pwoved upon the 
Evidence of Man, but none of the TUoman's Side. 


her expreſs 
" Per Holt, Ch. J. It there be an expꝛels Pꝛomiſe by the Man, and 

that it appear that the Moman countenanc d it, and by her Actions 
at that Time behaved her ſelf fo as fk che agreed to the Matter, 


tho' there be no atual Pꝛomiſe, yet that ſhall be ſufficient Evidence 
A, zomiſe df her Side. And he remembered a Caſe in which he 


a C 


in my Lom Chief Baron Mountague s Time, 
- where ft had dern fo rated upon Evidence againft his Citent, and be. | 
ing difſatisfy'd then therewith, he had put the Caſe to eminent Ben | 

of thole Times; Who all concurred in Opinion with the Chief 


+ 
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Coram, Hol, d folie. 


Senner verſus Sparks. 


— was Bal, 1 bebe: mn came Bailiff pro- H 79. 
dea, the Hard, told him he nounc 


7 5 yy Wop of Anet, a 


the Daz againt. te ol. 
Sa 7 ror 
fi TE. be a Reo, 


wes Pare was wo 8 W having not 
a Art b ele tun vn oo 
ailiff ſees.a look out at a 


> and e601 he has a{Urit 
fox um, and avs, that 15 does arr eretoge in ſuch Ca⸗ 


tes be n n e e e ee as he 
could 1awtwlly do if he had bern his Paulaner, aud had eſcaped into 
a Þouſe from him. But it was a N here he had but touched 
the Ocfendant even with the Eud-of His Finger, it had bern an-Ar- 
reſt, and he might have bꝛoke the Þ after 6 to ſeiʒe upon him, and 
an Attachment might go fo2 the Reſcous : As if a Bailiff having a 
Warrant againſt a Perſon who is in a Houle, and lays Hand upon 


him 


Per Cur. It 
was no Arreſt 
nor Reſcous. 
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Kali 2.66 Error aſſign d 
| | for Want of 


an Original. 


him though the cUindow, he may after beak the Douſe to come to 
him. It was likewiſe agr#v, That the Bailiff had the Pꝛotedion of 
the Law; and therefo2e if he had ventur'd on here, and had ben kil⸗ 

led by theDefendant, it had bern Murder in him; 02 if the Oefendant 
had beat o2 hurt him, he might have his Adion: Oz in this Caſe, it 
the Defendant-were within Reach of the Bailiff when he pointed the 
Pitchfozk at him, he might have his Action of Aſſault againſt him; 

ſo if he had pꝛelented a Gun at jm at ſuch a —_ as the Shot 
would reach him. . 


Ind — Cur, the Potion was venied. 


_ hy verſus Se 


Rro2 of a Judgment in the 8 and TUant of an 
E. Ouginal alugned foꝛ Erroꝭ, the Defendant comes in ad audiend 
Errores gratis, alledges Diminution, and has a Certiorari : Where: 
upon a variant Duginal is certified, at the Day given he comes 
again, and ſuggeſts a right O2ziginal of ſuch a Term, and pꝛays a new 
Certiorari to certify that, and pleads in nullo eſt Erratum. 


And all this Fat appearing on the Repo2t of the Baſter, per Holt, 
Ch. Juſt. the Defendant. is right in Point of, Law; fo2 ſuppoſe the 
'Recopd below be of Eaſter-Term, and after Jubgment, Urit of Erroꝛ 


ts brought * and Want of Daiginal, . * in the 2 . 


«<Q 1. 
_ 72. Horn there 82 
10m l Eaſter-Term, viz. e Term or 


5 benden in 


be afligr'd fo 


e e un 12 af 
Which the Placica art; and if he ei 
ther 2 That her ts naſe, v7 rertifies a an 28 

before in nulſe NK N 
there i an Opiginal-of another Term l. Rebe * oth 
Term; and there Hal go e one to the Caſtos Bre 

vium to certify that*Oziginal, and another to the Chief 5 
coriity an Entry of the Continuances : And this has bn cartied fux- 
ther; koꝛ if the Cuſtos Brevium return a w2ong Dziginal, 02 a variant 
one on the 57 Certiorari, of the Term . which 153 Placita 2 2 he 
nay e e bs 0 right 5 by Aon, 
and have a new Certforari : when both Dy Sac are befoze 
Court, they Will ititend that to de the tight Dziginal which agre's 
with ehe Decliltation; to which all the beck axr#d : Bit becauſe 
tus Sagremen t ou De i ove iris 
this Suggeſtion "Certiorari 2 
ſice, which 2 
larity* mas afarith 
Court did diſc 
direited the Def 


to the e 


and * — after was * per tot Cur. 


* 
- 


Domina 


"I" 
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Domina Regina verſus Criſp. 


P E was indifted, Fo? that there being an Account ſtated between Iodifmene 
him and A. whereby he was indebted in ſuch a Sum to A. which , Accs, 


an A 
Account he ſign'd, and that he got it into his Hands per falſas & ſini- after Ie 02 
ſtras Inſinuationes, and Vi & Armis tote it contra Pacem, &c. ſertled. 


And Eyres moved to quaſh it: 1. Becauſe it was a pꝛivate Offence 
not inditable. | 
2. Becauſe it did not ſhew whoſe the Pꝛoperty of the Paper was; 
but the Court demed the Motion, fo2 it was a Treſpaſs now ab 4 2 
initio. e | : ani C. 
3. The Pꝛoperty is his, who was intitled to the Debt on the Ac- 
count; and they bid him try it, oꝛ demur at his Peril. 


Per Cur, One may file a Bill againſt an Attomey any Day within When « Bil 
the Term; and if there be four Days of the Term to come, one may ft an 
ſerve Rules upon it that Term: But if the Declaration be in Eaſter- Attorney. 
Vacation, which is indeed a Declaration of Eaſter-Term, the Detendant | 
hall have four Days in Trinity-Term to plead, and one is not con- 

fined to four Oays to plead in Abatement, but he has the whole Term 
of which the Declaration is delivered; but ik he has four Days in the 
Term of which the Declaration is, he ſhall not plead in Abatement 


>... - verſus Crocker, 


N Aſſumpſit laid in Staffordſbire, and the Declaration of Eaſter- Merion to 
Term: And Chetham moved to change the Venue into London bur u de- 

upon the common Affida vit; but had no Affidavit, as the uſual Courſe of Deli 

1s, of the Time of which the Declaration was delivered. 7.6 


— 
And per Holt, Ch. Juſt.” the Reaſon of that Courſe is, ſo? that if 

the Aﬀion were laid in London oz Middleſex, perhaps by the Rules 
of the Court the Plaintiff ſhould have a Plea to enter; and therefoze 
its neceſſary to ſatisfy the Court that the Declaration was not delt- 
vered fo long ago ag that the Plaintiff could be intitled to a Plea to 
enter, to obtain the Change of the Venue: But this being a Coun- 
try Cauſe, and the Declaration of Eaſter-Term, in which Caſe tho 
it were delivered the firſt Day of the Term, he could not have a Plea 
to enter, he thought this out of the Reaſon of the Rule, and there⸗ 
£02e an Affidavit unneceſſary ; but here, becauſe if the Action were laid 
in London. there muſt be fiften Days betw#n Teſte and Return of 


Proceſs: So the Plaintiff could have no Trial tili Michaelmas- Term, Party held op 
the Court held him up to the Rule, | 


to the Rules. 


Oates 
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Vid. Antes. 


So as the ſaid 
Award, &c. 


Obj. That the 
Words in- 
tended more 
than a bare 
pronuncing, 
and the Parol 
Award, as 
here, ill on 
Demurter. 


Cates verſus Bromill. Paſch. 3 Annæ. 


DE Caſe coming on in the Paper this Term, Brotherick in, 

ſiſted very much, that the Condition in the Submiſſion, So ag 
the ſaid Award be made, and ready to be delivered, and given up ta 
the (aid Parties, oꝛ ſuch of them as ſhould deſire it, were of ſome 
Aſe, and put in fo2 ſome Purpoſe, and muſt be intended of another 
Delivery than the bare pꝛonouncing of the Award: And pet ik, ac- 
coding to Dyer, ready to be delivered, be only to be pꝛonounced gz 
declared by an ©2al Delivery, the adding thoſe Wozds in the Cond: 
tion would ſignify nothing ; fo2 then, as ſoon as it is made by the ar. 
bitrato2s, it is ready to be declared o2 pꝛanounced by them; and he 
inſiſted on the Caſe of Wood and Ardiſt in the Common-Pleas, Trin 
1? Annz, where the Condition of the Submiſſion was in the very 


_ ſame Toms as here, and a Parol Award ſct out as here, and ay 


judged on Demurrer to be ill per tot' Cur', notwithſtanding the 


Cale in Dyer had been urged; the Repozt of which Caſe he had from 
Tracy ape of the Judges of the Court, and the Roll whereof he had 


O51. 2. Tothe 
Averment of, 
ready to be deli- 
wired to both, 
'. os 


Pr Cur”, 
A Parol 
Award is 
capable of 
Delivery, 
and how. 


Parn] Award 
need not to 

be norified to 
both Parties. 


peruſed. 110 85 

Another Batter he inſiſted on was, That the Averment was, that 
the Award was ready to be delivered to them both, without ſaying [aud 
either of them]; fo2 it may be, the Arbitratoꝛs were ready to declare it 
to both of them if they had come together, but not to one of them: 
He alſo obje#ed, That in the Award ſet out it was owdered, that pre- 
far A (fo? the Purpoſe) one of the Parties, ſolveret prefat* B. the 
other Party pred' Summam of 10 l. and there was no Sum of 101. 
mentioned befoze. | | 


But per tot Cur', Upon great Conſideration, notwithſtanding the 
ſaid late Caſe in the Common Pleas, a Parol Award is capable of a 
Delivery, viz. a Declaration of it to the Parties, o2 either of them, 
if they deſire it; and that being ſo, as ſoon as the Arbitrato2s have 
agreed on their Award, it is ready to be delivered, and the Readineſs 
of Delivery needed not to have been averred, becauſe the alledging an 
Award made impozts it; no2 is the Condition in the SubmiMlon there 
foze vain, to2 if after the Award made, the Parties, oz either of them, 
had come and agked the Arbitatoꝛs what Award they had made, as 
they had refuſed to tell, then he might plead that it was not ready to 
be delivered, ſhewing that Matter: So perhaps, if the Arbitrato2 had 
died in ſo ſhot a Time after the Award made, as the Party could not 
have convenient Time to ask them; fo2 the Intent of the Condition 
was, That the Parties ſhould have Notice of the Award; and it's not 
eſſential to a Parol Award, that it ſhould be notified to both Parties. 
And as to the pred Summam, though it was agreed pred* could not 
without a Tautology be applied to B. the Party, becauſe of the os 
pretat' befoze given him; yet becauſe in Senſe it could not be applied 2 
to Summam, there being no Sum mentioned befoze, they all agreed, 
that they would make a Comma after pred. and ſo join it to the Party, 


rather 
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rather than ſuffer it to go to Summam to vitiate the Award; and 
where a pred' may refer in gd Senſe to either of two Antecedents, 
there it may vitiate, becauſe'of Incertainty; but where it has but 
one Thing to refer to, and joining it to that would make it Non- 
ſenſe, it ſhall be rejfeited as dle. Vid. 2 Vent. 242. 3 Bulſt. 31 f. 


— 


Et per tot” Cur', Jud pro Quer. 2 95 Judgment 


* azakerly verſus e | 


PON a Return of an Habeas Corpus from London, a By: Upon an wei" lt ve. 


Law was (ct fo2th, laping a certain Penalty upon any Freeman 
that ſhould ſell Goods uſually ſold by Weight not having weighed 
them by the City-Beam, grounded upon ſuch a Cuffom in London. 


And now Parker and Eyre moved to habe the Return filed, fo2 that 


without it were filed the Defendatit.'tould not being an Acton of ©* 


kalle Return, and then there would be no May to controvert the 
Being of ſuch a Cuftom ; fo they might return what Cuſtom they 
- pleaſed, falſ6 & impune : And as to the objeffing, That after theRe- 
turn filed there could not be a Procedendo; the antwer ed, 


1. That true it is, a Reco once filed in this Court Hall never 


pro Qu yr, 


Corpus, a By- 
Law of Lm- 
din is return'd 
for Freemen 
ro weigh 
Goods ar the 
Ciry-Beam; 


be ſent back; but that is to be inverſtood in unother Term? det in 


the fame Term it comes in it may: 1 Lev. 9. 1 Roll. Rep. 83. 
2. Though it were true, that a Recozd dnte filed here could: not 
be ſent back the ſame Term; pet this being u Return of an Habeas 
Corpus, which removes not the Reco, noꝛ any ot the Hoca dings 
below, but only certifies a Hiſtoꝛy oꝛ Cenoꝛ of the Recow, the filing 
thereof can't hinder the Court from awarding a Procedendo tg enable 
them to pꝛocad below: 1 Keb. 170. And if the 1Mafntiff would pre- 
ceed here above, he muſt begin de novo with a new Bill againſt him 
in cuſtodia Mareſchalli. " OY 


Holt, Ch. Juſt. The P2atice Has always bon in this Coutt to 


award a Procedendo without filing the Return; but the Quicfttan is, 


CAhether the filing the Return will be a Hinderance to our granting 


a Procedendo ? It's true, by Habeas Corpus all Proceedings below 


are ſufpended till the Court has determined: of the Bighr ok the 


Cauſe of Detainer upon the Return; and if they had pꝛocchden below 


in the mean time it would be all void, and coram non Judice!;: fo 


that it will be neceſſary to award a Procedendo to unty their Manns 


below: But why we may not grant a Procedendo after the Retuen 
filed, J can't fee, fo? there is a Difference in this Reſpeff between 
Habeas Corpus and Certiorari ; upon Habeas Corpus we habe not the 


Recom it ſelf here as we have upon a Certiorari: And where a Re. 


_£o2d is removed hither, and filed here, tt ſhall never be ſent back, not 
even in the ſame Term in any Caſe whatever, ertept in cale ok Fe- 
lony; and that by the Statute of 4 H. 8. c. 6. wheteby if one remove 


A a hig 
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his Indixment fo2 Felony up hither, we may remand him back after 
it's filed to the County where it's to be tried by Judges of Japl-Oeli- 
very there: Jf we grant an Habeas Corpus to baing up a Pꝛiſoner 
charged criminally from Newgate, and the Return is filed; pet if we 
adjudge the Return good, we remand the Puloner, and the Juril⸗ 
dition of the Judges of Jayl-Oelivery, which is ſuſpended by the 
Habeas Corpus, is revived by the remanding him back: But upon 
Writ of Erro2 of a Fine, the very Fine is never certified hither, 
but only a Tranſcript of it; and if the Court adjudge it erroneous, 
they ſend a Certiorari to the Chirographer to certify the Fine it (elf, 
and it's actually cancelled here: And after they had taken Time to 
conſider, per Cur it was filed, and a Procedendo awarded. 


Domina Regina verſus Foxby. 239 


\HE was convited by the Juſtices of Peace at their Quarter- 
Seſſions at Maidſton, upon an Jndiament fo2 being a common 


Scold, and Judgment that ſhe ſhould be ducked : TUhereupon ſhe © 
a. bzought a TUrit of Erroz, having obtained a Marrant fo? that Jur- 
poſe from the Attomey General; and hereupon the Sheriff let her gag 


at large, there being no Fine a Jmpziſonment in the Judgment. 


Per Cur', She muſt aflign Errod in Perſon; and the moſt uſual | 


Tay of bꝛinging Writs of Erroz of Judgment upon Indiments, is 
to remove the Recowd into the Crown-Office by Certiorari, and then 
bing a Writ of Erro2 coram nobis; but one may direly remove it 


by Writ of Erroz, and either Way was god, but after Writ of Er- 


Vid. Antes. 
For cauſing 
M. to be ar- 
reſted and 
committed to 
Jayl, laid in 


then extort- 


ing M 
from ng 


ro2 the Courſe is to ſerve a Rule in the Office to aſſign Erro2; and if 
they fail to have a peremptozy Rule, which muſt be upon Motion, and 
upon Default in that, to Nonſuit them upon the TUrit of Erro2, and 


Domina Regina verſus Tracy. 


Le was again indicked, fo: that he, together with Taylor and 
Jeoffryes. with Intent to oppzeſs Muriell, falſo nequiter, &c. 
did at the Pariſh of St. Giles's in Com' Middleſex, get Muriell arrefted, 
by Pretert of a certain TUarrant from the Recozder of London, re- 
citing the Subſtance thereof, as befoze ; and that after he was ar- 
reſted, they bzought him befoze Juſtice Chamberlaine, in the Pariſh of 
St. Margaret's in the ſaid County ; and that Tracy did there, with far- 
ther Intent to oppzeſs him, falfly, maliciouſly, 8c. perſwade the ſaid 
Juſt. Chamberlaine to refuſe Bail fo2 him, though ſufficient Bail were 
then tendered to him, and p2ocured him to refuſe the ſaid Bail, and to 
commit him to Jayl, and avers the Kefuſal of Bail and Commit- 
ment; and likewiſe that Tracy did perſwave and p2ocure Taylor and 
Jeoffryes to lay him in Irans, and uſe him ſeverely ; and that they did 
thꝛeaten to Jron him, and by that Beans extoꝛted 5 l. from him: Þe 
TR YO baving 
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having enter d into a Recognizance to try this Indidment, the Venire 

was made from the Pariſh of St. Giles's only; and after Uerdi# and 
Convition, it was held a Yiftrial ; fo2 here being ſeveral Fats ari- 4 Miſtris!. 
ſing in ſeveral Pariſhes, the Venue ought to come from both, and ſo 
Judgmeut could not be given upon the Indiſtment. But che Court 

held, that he had foyfeited his Recognizance, koꝛ he han not trie the 
JndiXment, fo2 it mut be a Trial with Effet on which the Court 
may pꝛocad to Judgment; fo; if we da not eftreat the Recognizance, | 
every Defendant will wilfully make Faults, lo that they hall always 
go unpunifhed, and we may award a Scire fac upon the Recognizance 
here in this Court, and determine it our ſelves, oz habe it dftreated eee 
into the Exchequer. n a new Ven fac was direten, and the Difen- A ne © 
A. foxced-to give a new Recogntzance, oz he muſt have gone to 2 and « 
Note, Pete it was ſai, That this being a Fain Middleſex, the 


BETSY 


only his Opinion, 
tu the Ertottion in 
retion. 


Dat per Cur, An Man gets mother kyongflillp put in\Japl, and 
there ehe Reeper extumg Money from-him; rn that. wongtufg put 
him in, is guilty of the Dpptelon at taking'the?gIuney; een 

oney, 9 have his Action of kalte Impuſonmeng., 8 
ſo much Boney a agu weh Sen 2 though the 
Uarrant be legal; yet if one, with Intent to oppzeſs a Man, gets 

dim taken up by this Warrant, aum follows him tb aJuſticevf Peace  - 
to hinder des being — is fliegal; and it's illegal ta u a law- 
ful Beans fo2 Opp and its an Mende in a Jultice of -Peace 
to refule Bail in caſt of 8 common/Aipbemeans? 5 and it ſieffices to 
ay in the Juviament,That ſufficient Bail was testi n, without: fap- 
ing, That the Party kur them to be ſuMicient e Andere it uus fold, 
that Tracy did perſwade Chamberlaine to commit him, and thus e did 
commit, without ſaping, that it was ſuper inde; held well. 

And per Holt, Ch. Juſt. I one be takenbyPzoceſs'/ttoni'Seflins ;.. 
to Shetias, he mult gebe Ball⸗ Bond accoding'to the DtaxutewfH 6 
and whete-ever one may be taken un by WWattantoof ane/Jullize; one 1,121, 0... 
Juſtice may bail; fozmerly indeed none could be taken up fo2 a Bigde- dice of ta- 
m— Andiamtent found, but row the Jyaxivs over all England Fog vp che 

exiwiſe - od moge n llc r — ol B Indictment 

And per Hale, Chat Pꝛaffice is become a Law; and Juſtices of snd. 
rate eo ĩpſo may bin to ꝛate, and odet to Seſſions, fo ap Breach 
of Peace befoze an Indicment found. Nor 

Aa 2 Domina 
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Domina Regina verſus Weſt. 


N Oder of. two Juſtices did recite, That whereas Oath was 
rune ry made befo2e one of them by the Mother of a Baſtard, that B. 
- before one of The Father of it; and that by Examination of her by one of them, 
— be it did:appear that B. was the Father, GO 1 — him to be 
a Baſtard ], No _ det him to pay ſo much. 


Order of two 


who was exa- 
of them, 1 erm Cur. ' The Examination is a Judicial a, and ought to be by 
mw. both; and not enough that one of them ſhould examine, and make a 


Repozt to the other: But if they be both pzeſent, and one alone era- 
mines, that will be well; fo2 chere the — of _ is the 
Examination of the other. 1 


And p per Holt, ch. Juſt. where two Juſtices of Peace i are wa to 

bail — they aught to be both p2eſent to do it; and not enough that 

obne of them Gawd firſt ſign the Recogmzance, and then ſend it to 

This Order Another,” though the contrary be ſometimes irregularly pꝛadiſed: And 

Fury bound and here the Oder was — — WN bound over to appear at 
the next Quarter-Seflio 

KEN Ju . | 

Note, Fee this Caſe, when te 

Potion is made fo2 quaſhing the Oꝛder. 


Perchlels. Ch. quſt. The Martial Law is not a ſir'd, but A; tranſi- 

ton Aas variakle} by the General, as — and — 

. r Articles af Clerc ww mm 2 
"iſt ©; .. 27! 34 R. | IA. 711 


Seed ad. inquirend pro Domina Regina (&) Corpore Com. inffead 
of ꝓ Corpore Com: 1.TUhich was agreed per:Cur': to be the right 
Way; but they bel. it well notwithſtanding ; fo2.it's god Senſe that 
they ware: charpento — for the EA my 1 * 1 
County; 7.7 11? 2: um 53 
mu ; 3 ot : 

Return of Per Holtz db Juſt: "Let it be a Rule fo2 the future, That 1 one 
Ho! Cory! to i bangt up by Habeas Corpus, the Return remain in Court, and a 
remain 6 a. Copp of it only n to the Barhal ; and ſo of a Committirur. - 
| * ; = — 3. 7 * 4 "1 "03: 30168; 51 . 
0 per Cr, If an Excommengment in the Plaintiff be tender d foꝛ 
„ Plea in Abatement, tho it be ſigned by Councel, by the Courſe: of 
57 Cautt is nat to be received unleſs it he pꝛoduced unver Seal, tho the 
2 Plea need not mention that 2 — 1 ot —— 


. 411 


e 5 © ö Jenkins 


— 
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Jenkins & Yror verſus Plombe. Paſch. 3 Annæ. 9 

F PE Court having taken Time till this Term to conſider bf V Anas: 
'J the Caſe, declared unanimouſly, That in this Cale the De- Jena 
fendant ought to-have, Coſts upon this Gꝛaund aſſign d by Holt, Ch. JL hive Cots 
That if the Plaintiff, having married the Executrix, had owdered., as 2 — 
he might have dene, J. 8. tu teceiue this, Debt which was due to the none. 
Teſtatoꝛ, and. ge had accomingly received. it, that han been u guad cho he d 
Payment and Pitebarge gt the firſt Debt; and J. S. would nowwbe- , i 
come indebted te the Plaintiff. by a Contra in the Plaintiff's tm, 
viz. the Appointment and Recewt; ind he in that Caſe might wing 
an Indebitatus Aſſurpſit againſt J. S. foꝛ { much Poney recetved'to 
his Tile as Erento: And here, though the Defendant received'the 
Money without any p2epious Appointment of the Plaintiff ; pet the 
Plaintiff by bꝛinging this Action, having afſented to the Receipt, it Tha che 4 
amounts to an Appointment, and a Dilcharge of the firſt Debtoz, and Plaintiff's 


makes a Contra betwel th Oekendant and hum r And here the Plain- read, >. 
mounts te a 


Appoint- 
and 


tiff, needed not have named himſelf Exccuto, it being upon a Con- 
tract with himſelf; his ſaping that it was gu bis:UHe.a&:Execnto2y1$ mer, «va 
true, and therefoze no Harm, but rather better, fo2 it ſhews how t pi 


ſhall pay 
Coſts upon a 


taz died poſſefled.of are at Briſtol; yet, the Exeeuta has fuch inmedi- 


fe Potlelſion of them, that he maß maintain Trover:@2 them in Ws G. H 5 
own Mme againſt any Converter of them, and the Damages reren 
re ob be 22 i e — — * not — — | 
in, Damages as really the, Sogds were wozth, and that happens 5 
th2o' any Fault of bs by wall anfwer fo2 no mo2e than he rect bare en 
as if the Goods be periſhable Goods, and befoze any Dekault in him to 


Executor 
ſhall anſwer 
peſcrve them, a ſell them at due UMalue, they are impaired; hoMall for no more 
not anſwer £02 the firſt Ualue, but ſhall. give that Anveorau'Gumontei (22 bf 5 
to diſcharge himlelk: But if; one takes,Hoods out ois where the 
be muſt ſue him that took them, to have an Dppoztunity of diſcharging Xiu of «be 
himſelf of anſwering moze in Aſſets than he recovers : So if Execu⸗ 


| | be Aſſet 
to2 will omit to ſell the Goods at a good Pꝛice, and after they are . 


taken 


— 0 — 
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4 — 2 


n.. 


taken from him, there the Ualue of the Gwds ſhall be Aﬀſets in his 
Hands, and not what he recovers, fo2 there was à Dekault in him. 
Ind in this Caſe, if the Receipt was by the Defendant after the 
Plaintiff's Marriage with the Erecutrir, the Hugband alone ſhould 
have dzought the Ation ; but if the Keceipt were in the Wife's Tine, 
befo2ze the Marriage, the Husband and lite ought to join in * 
Aon: Do per tor. Cur. Defendant mult have Coſts, ' 


Ation aci- per Cur. I Cauſe of Amon ariſe Part tn one County any 

608 Cousiy in another, Plaintiff has EleMon'in which of the Conities to lapir; 

and Part in und in that Caſe the Defendant ſhall not tip8h- the ceminon Aide 
arife, and the Defendant by the common Affidavit would change 


another. Change it; but where the Cauſe of Action fs teanſit02p, and the 
tiff does lap it in another County than in that in which it did in 

Va vent. into different County, the Plaintiff tall: not come and lay ene 
did Inge in another County, and be bound to ue * there. — 


11 | 


Domina Regina verſus Daniel. 


jaime J JER wegen thy Term, the Jnviaient is naught. oy 
an Appren- ; Wo! 2:7! | ads 
ej = * The intiting an Apprentice 02 Servant to depart from fe 
is naught. fietz n not un Offence of a pliblick Nature; but the Party's Reine: 
| 12 Aion upon his Cale, which bene well matntain. ig 
_ NOV 10 
. of Tretpals tun not lie tox ftkcing an 2 
—— from his Mater. But ir ond will take 
-- iy:Servant ox Uppeentice by Force, Trelpals will lie w che Ln | 
_ beclating upon the Force, per quod Servitiem-2mifir. 
bete it voex not appear whether de were « Servant 07 an 9p 
entice, . * 
azSyrvant and an Apprentice. An Apprentice muff ante be vir 
Ber vant may be by Parol Contra. dn Apprentice tire 
gd hit by Did, but Servant may by Paroli. ADE, 
Ahe inticmig te embezkl his Baſter's Gwds jay ns wee to jt, 
-.- andChecefore that iS bad. - 
i Pꝛocuring tu depatt and abſent hinifelf from his Halters Ser 
„ chat he did depart. Per 
4. Ter — It : Fore 2 wee eb 
Departure nued, fo? here, fo2 ought- appeared, mi 
deen in bm. © j 
Eton TH: 
2 5 lnm per omnes. Che Precedent in Raſt! Gn Shonſence fo 
_ it was, That the Defenvarit pꝛotured his Servant to leave bon, and 
25 Re BREE of GLUE a | 
341 36 wy vi 1 | 
117 be 


Sy. 4 2 


Grant 
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Grant verſus Southers Mar. 


Rant had ban in Cuſtody of the founer Barſhal, and. volunta- 

rily ſuffered to eſcape by him, and he after came voluntarily and 
returned, and being found in Cuſtody by the ſucca ding Marchal, 
was detained by him. Mhereupon he having bꝛought an Action of 
Falſe Tmpxiſonment, the Court granted an Emparlance till the next 


him, and that to ſuffer him to go at large would be an Eſcape in ths * 
Second Marchal; and that Hales had ben of the ſame Opinion. And 
they declared they knew no ſuch Thing as a perpetual Emparlance, 
tho they had known perpetual Inzunctons. 


Domina Regina verſus Steer & 40. 


Hey were indited, fo2 that at ſuch a Place in Com. Suſſ. Vi & 
Armis, inthe Defendant S Pond illicite & injuſte piſcerunt cum 


Retibus, and ſo many Carps, de Bonis & Catallis of — 
did take and carry away. 


And moved by Broderick to  haveit quaſh d: 


1. F02 the Jnſenſibility of the Wow Piſcerunt. 


2. Foꝛ that theſe being Fiſh in a Pond, they could not be Bona & 
Catalla of any Perſon. 


Per Cur. 
— had the taking and carrying away of the Fiſh been well 


2. It a Man has a cloſe Pond in which there are Fiſh, he may 
call them Piſces ſuos in an Jnditment, oꝛ he may not do it, at his 


Oae volunta- 
rily ſuffered 
to eſcape, vo- 
luntarily re- 
turned, and 
being de- 


tain'd, 


ion. 


Vid. Hob. 


202. cont. 


Indictment 
for Fiſhing 
in his Pond. 


The Inſenſibility of the Nod piſcerunt would not have 


Pleaſure, and either May is god; becauſe, being in a cloſe Pond, 


the Pꝛoperty (Ratione Loa) in them can't be loff, becauſe they can't 


ſwim away; but notwithſtanding he can't call them Bona & Catalla, 


fk they be not in Trunks, and fo2 that the Jndi#ment is bad, but 


however not fit to be quaſhed on Motion, the Dffence of Fiſhing in 
other Mens Ponds, and taking away their Fich, being to great to 


receive ſo much Countenance. 


Note, per Cur. There nes no Pziviledge to make a Fiſh Pond 


as there needs in caſe of a Marren. 


Per Cur. One can't declare againſt a Copozation aggregate, as 
in Cuſtod' Marr. 


Per Cur, One is inditable fo2 ſetting up a Market oz Fair, oz 
1. Tt 


Leet; fo2, 


To ſct up a 
Fair, Macket 
or Leer, in- 


dictable 


- 


Term, affirming at the ſame Time that it was lawful to detain brought an . ca. 


* 


— — — — —— 
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OOTY 


1. Tt is an Uſurpation upon the Quan, fo2 which ſhe may bꝛing a 
Quo Warranto, where there may be two Tudgments, the one fo2 Sei⸗ 
ure of the Franchiſe into the Quan's Hands, the other to2 a Fine 
fo2 the Aſurpation; and to keep a Leet to ſummon the Subjef to 
niake Pꝛeſentmenta, and to amerce, is a Gzievance to the People be. 

ſides. So ok Fair 02 Market, if they take Toll of People. 


Per Holt, Ch. J. at Niſi prius. If Bond be fo? 400 1. with Con 
dition to pay 200 l. at a Day, without Mention of any Intereſt to 
be paid fo2 the 2co 1. So that if the Two hundzed Pounds be paid at 
the Oay, the Bond is ſaved; and tho' the Money be not then paid, 
ſo that now the Obligoꝛ can't be relieved againſt the Penalty without 
paying Intereſt. pet ſuch Bond nads no Specification by the late 
AF of — | 


Herring verſus Crocker. 


EI Udgment by Confeftion thee Terms 'befoze, and ** any Entry 
e Se on the Roll of the Judgment a Fi. fa. is taken out, and the She: 
before Judg- kiff taking Security fo2 his Jndempnification from the Plaintiff in 

aun ebe V. that Judgment, levies Sas to Ualue. And now another Fi. fa. 


ue levies. pon another Judgment, being brought to him, he returns nulla Bo- 


na the Gwds are (old upon the firſt TUrit, and Boney paid by the 
Sheriff, and Satis faction entered upon the Judgment, but the Voll 
vot filed. The Plaintiff in the ſecond Fi. fa. brings Falſe Return 


againſt Sheriff. And now it was moved fo? the Plaintiff in the firſt 


Fi. fa. to have Leave to file his Voll. 


per Cur. Dow can an Aton of F alle Return be maintained 

againſt the Sheriff, ik there be no Fraud in him? And ik there be, vou 

have your Remedy notwithſtanding the filing this Roll, as well as if 

1 Stund. 39. lt be not filed. The Sheriff would not be liable to the Defendant 

| in the firſt Judgment in Treſpaſs, fo2 the Crit is enough to juftify 
him. and he is not bound to examine any farther. 


By the ancient Rules of the Court, the Judgments of one Term 
ounht to be entered on the Roll before the Efloin Day of the nert 
Term; and the late Ac ot Parliament fo2 docketting of Judgments, 


was only in Jmitation of the ancient Cotrfe, and in Aid of it. 


And per Holt, Ch. J. The Common-Law is, and that is indulgent 
| enough. That all Things done in the Uacation ſhall refer to the pꝛe⸗ 
cedent Term; and tho' no Inconvenience appear to us if this Tudg⸗ 
ment be now filed as of the due Term, pet we can't foꝛeſd how far 


ſuch Retroſpe# may affe# others. And if this firſt Debt be a juſf 


Debt, and the Party without any Compulſion had paid it befoze your 
CUrit came to the Sheriff, it had been good againſt you : So here 
it the Debt were juſt, and a Writ had come to the Sheriff, and he 
had levied the Yoney, and paid it bekoꝛe the lecond TUrit had _ 
0 


— S 255) => 


«4a aw va _ ac 


n 8 
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to him, it had been good againſt the ſecond Plaintiff, tho the firſt had 
Therefoze he adviſed Serjeant Darnell to conſſder of it again 

befo2e he p2oceeded with the Action againſt the Sheriff 

And they would not grant the Motion. 


Domina Regina verſus Beſt & af. 57. 


Hey were indifed, fo2 that they being idle, candalous, and wicked 
Perſons, in ower to oppꝛels and vefame one P. P. and to get 
nnto themſelves unlawful Gains of Money from the ſaid P. P. they 


| did falſo, nequiter, malitioſe, &c. conſpire, contrive and agree among 


themſelves, falſo to charge the ſaid P. P. with being the Father of a 
Baſtard Child, with whom they pꝛetended one El. C. to be then big, 
and that in Purſuance thereof they did falſo affirm him to be the Fa- 
ther of it. Upon Demurrer, now Broderick tk Exception, 


1. That it was not averred, ubi revera he was not the Father of 
it, 02 ubi revera the ſaid El. C. was not then with Child ; and that 
it was eſſentially neceſſary to the maintaining ſuch Indidment to aver 
that the Party was innocent. vide 9 Co. 53. a. 

2. Jt does not appear that any Thing was done in purſuance of 
the Conſpiracy, and that alſo ought to appear acco ding to the Polter's 
Caſe, ubi ſupra, and it is ſo far from being falſe that he was the Fa- 


Inditment 
for conſede- 
rating to 
charge a Man 
falſly to be 
the Father 
of a Baſtard 
Child. | 


V. Hob 21g. 


ther of the Child, that he is adjudged to be lo by the Juſtices of 


Peace, and owered to maintain it. 


And ik this were an Indidment fo2 Perjury, fo2 falſs ſwearing that 
a Deed was executed by ſuch a Party, without ſaying ubi revera no 
luch Deed was executed, the Moꝛd falſo would not even by Jntend- 


ment impoꝛt that the Deed was not executed, but only that the Par- 


ty that (woe it was a falſe Peron generally; and if Jſſue were ta- 
ken that he did not falfly affirm it, the Affirmation, and not the Fal- 
ſity, would not be triable. | ä 


Dee, contra. The Jndifmecnt is grounded meerly upon the Con- 
(piracy to charge falſly, and this Conſpiracy, with the ſubſequent falſe 


Affirmation, is ſufficient to maintain rhe Jadi#ment within the erpzeſs 


Reſolution of the Polter's Caſe. And that a falſe Conſpiracy, with⸗ 
out any further Act of Purſuance, is indiftable, he quoted 1 Sid. 68. 


1 Lev. 62. 


Holt, Ch. J. Tho' a Conſpiracy to charge falfly be indifable, yet 
the Party ought to ſhew himſelt to be innocent, fo2 People may law- 
tully meet, and contrive and agree to charge a guilty Perſon, and to 
lay that they met and agreed to charge falſly, perhaps, will not be 
enough, without ſhewing the Foundation of the Falſity, viz. the Par⸗ 
ty s Innocency. And here, if the Defendants had pleaded Mot guil- 
to, they muſt have been acquitted; 8 Dyer of two Juſtices ſtan⸗ 

C B ding 


Tf the Party .. 
oughr nor to 
ſhew himſelf 
to be inno. 
cent, Cc. 
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The Caſe of 
Perjury not 
like this. 


s Cro. 13: 
acc. 


Vid. 2 Co 8. 


2 Cro. 131. 
_ £0313, 


ding in —_ would have concluded P. P. from giving Evidence of of. 
his Jnnocencency. 


And the Cafe being ſpoke to again this Term, Mountague foꝛ 


the Defendants urged, that it ought not only to appear that the ac⸗ 


cuſation was falſe, but that it was befe2e a lawful Yogittrate, other. 
wiſe it could not be a legal Acculation. 
And if this were a Writ of Conſpiracy, it would not have lain 
befo2e an Acquittal, and then there would be no Need of an Aver: 
ment of the Party's Jnnocence, becauſe the Acquittal would tanta. 
mount. 
And ho inſiſted, That if this had been fo Per jury, there muſt be 
an averment that the Batter \ſwom was not true, and that the falſo 


would not ſerve; and fo2 that quoted the Cale of the King verſus 


Griebe. 
And he tock a Diverſity between a Conſpiracy and a Confederacy; 
the cue muſt be in qudictal Pꝛoceedings, the other may be in Pais. 


_ Vide the Statute of 28 Ed. 1. c. 1 1. but RE nen is fo2 a Co 


nſpiracy, | 
But of the other Side was * a Pꝛrtedent out of Weſt, "IE 


p. 102. F. 97. oxreeing with this: It was fo2 conſpiring falfly to 
charge one * *;, Felony, without any Averment that he was innocent. 


Vide 42 F 3. 14. Jn Conſpiracy laid in one {ace to charge with 

a Fat in :not'cr County, and the Qenue came cn; the — 

where-the Conſpiracy was laid. 109: I - a 
8 eo 

per Holt, Ch. J. Pour Cale ol Per jury is not like this, fo ther 

the Crime mc ii; conſiſts in the Fai ſmoꝛn, and the Matter is indif- 

ferent till the Averment of ubi revera comes: But here is a Confe- 


deracy to charge g Ban falſo, nequiter, malitioſe, &c. and tho' the 


od confederaverunt be not in, yet there are the TUo2ds machina- 
verunt & aggregaverunt, which are as full. This indeed is not an 
Indiment fo2 a foꝛmed Conſpiracy, ftrifly ſpeaking; which requires 
an infamous Judgment, and Loſs of liberam legem, as upon Con: 
vtitton en an Attaint, and fo2 which an JndiXment will not lie till 


Acquittal, 62 an lgnoramus found. But this feems to be a Conſpi- 


racy late loquendo, 82 a Confederacy to charge one faiſly, which 
ſure, without moꝛe, is a Crime; and it is a Crime fo ſeveral People 
to join and agree together to proſecute d Man right 02 wong. 

If in an Indidtment fo2 ſuch Confederacy you pꝛoceed further, and 
ſhcw a legal ꝛolecution of the Confederacy, there vou muſt ſhew the 
Event thereok, as Ignoramus returned on the Indickment, oz an Ac- 
quittal, 02 eile the Indickment fails ; but where you reſt upon the bare 
Conkederacp, it will be well without . 


And it ſecmed to the whole Court, That the very agreeing toge- 
ther to charge a Man with a Crime falſly, is a conſummate Offence, 
and ind:#able: And as to the Cant of averring his Innocence, eve- 
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ry Dan is o2eſumed i innocent till the Contrary appears, and the Falſo 


ſtrongly implies his Innocence. 
Indeed if the Truth had been that there was a Woman with Child, 

and the Pariſh likely to become chargeable, and the Defendante Feing 

Pariſh-Ofticers had met to inquire and ſind out the Father, to la 


the Pariſh harmleſs, and upon ſuch an Occaſion ſhould, upon their 
Tnfoxmation, charge this P. P. to be the Father, and the JN 


had been ei that, eber a dave bead aequitted. | Ai 20 


Aud tho all the Caurt were clear fo2 the Queen, vet at the ner 
tunty of Broderick, ther let it pals over till EIS: 
122 


Amd in Trinity Term after, Jud. pro Regina. For it is a; 
racy to charge one falfly with Fornication, which, tho it be as Crime 
at Common-Law, yet is puniſhable in Spiritual Court; and a Ton⸗ 
federacy falfly to charge with a Thing that is a Crime by any Law 


is indiitable, and the * * the Gift of the Judittment. Per 


totam Cur. | 12 


per Holt, Ch. L It an i Attomey will take a Yan's Moneß . to do 
.Bulineſs,..and does nat do it, we may enter * a Exami⸗ 
the Bot 1 it, and il mom * n ene 


o 
pu 4 „* 


; 1717. 655 | 

1 Naulſition before. the Corner, ſaper Viſum 88 That t the 
Mhell ot a foꝛge moved to the Death of the Deceaſed. And now 
it was moved to ſtay P2oceſs fo2 ſeizing it as a Deodand, becauſe 
Parcel of a Fretchold, as the Wheels of a Bill oꝛ Mill⸗ſtone, which 
were 1 to: be — and. ideo not — ot being a 


at 


And per Hole, Ch. J. 4 Spill is a FOR Thing in Lats, .and fo 
are the Parts thereof; and therefore : if, the Owner ot a Mill take 


Mill: men Bell can't be a Deodand. | — 
kt « per ones, Let Proceſs upon the dt, br. 4s 


dd; f > : 941 1 2 


P; 
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king — 
and notdoing 


his Buſineſs. 


8 
that the 
Wheel of a 
Forge moved 
to the Dearh 
of Deceas'd. 


out ; one-of the Hill-ſtones to paick oz nravel it, and deviſe the Mill 
while the Stone is ſeverey from it, det it e as Part of the 


2 


1 
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Britton verſus Standiſh. 
A 


Libel fo not [I was” againſt him in the Spiritual Court, fo2 not coming to 
at 


din Pati ; bis Pariſh-Church on Sunday, and not receiving the Sacrament 
ET, | 


Church on 


Sunday, and . i | 
che dar. Parker moved fo2 a Prohibition upon a Suggeſtion, that the De. 
ment. termination of the Bounds of Parifhes, and the Interpꝛetation of 
Motion for the Laws and Statutes of the Realm, belonged to the Quen's 
Probibirio"n, Tempozal Courts, and that by them no Man is bound to go to his 
went to an- Pariſh· Church, fo he go to ſome Church, and that the Defendant 
cher Curb, Hi conftantly reſort to another Church. And Day being given by the 
; _ fo2 the hearing Councel of both Sides, Raymond againſt the 


1. The Suggeſtion does not ſay, that he reſozted to any Church 

in which there were Divine Prayers. ST 1 

bound by od. 2. By the old received Canons, every Pariſhioner is bound to re- 

received Ca- pair to his Pariſh Church on Sundays and Holidays, and it's no 
nors to #0 Extuſe that he went to another Church without it be upon an ertra- 

Chak Oy. owinary Occaſion, and foz a reaſonable Cauſe which ought to 

come of his Side, and of which the Spiritual Court are Judges, 

V. Linw. 184. de Paroch. and his Comment upon the Mo Volen- 

tibus in the Canon, which implies a Liberty to Pariſhioners of not 

Eſpecialiy on coming to the Patiſh-Church on other Days than Sundays and Holi- 

Tande“ days, which are Days of Obligation; and herewith agr#th Seiden, 

2 - V. Sparrow Collection 58. & Injundtion 46. whereby it is 


that Pariſhioners do repair to their P. Church, and to pzeſent ſuch as 
do fail, in oder to a Compulſion by Eccleſiaſtical Cenlures*: V. the 
goth Canon of the Conſtitutions of 1603. idem, and the Statute of 
1 Eliz. c. 2. Sed. 14. expꝛeſs in the Point, and the Act of Toleration, 
And . & 12 W. & M. makes Alteration only in Favour of P2oteſtant Diſſen⸗ 
a T.. ters, and therefore can't avail the Defendant here, he having not ſhew- 
danr. ed himſelf one as he ought if he would take Advantage of it. 
Tb hen as to the Reaſon of the Thing it ſelf, it ſms clear fo2 tis; 
AstoPatiſhes fo! Pariſhes at firſt were Diftrits. certain Part of the Dioceſe, and 
fr, cod the Care of the Souls of the Jnhabitants were charged upon certain 
of th. Pics Puieſts, who were maintained by the Dioceſan by a Diſtribution of 
the Offerings made by Chriſtians ; and by the ancient Canons, as 
well as by Ads of Parliament, ſuch Peſts having Care of Souls, 

were bound to a Reſidence.upon their Pariſhes, the better to dif: 
charge that great Duty, which End they could not well anſwer, oz 
miniſter fit Remedies to the Spiritual Diſeaſes of their Pariſhioners, | 

if the Par ſhioners might chuſe whether they heard their Jnſtrutions 


4 | am 


direted, that ſome viſcret Perſons of the Pariſh be appointed to i | 
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+ And as to the other Charge in the Libel, viz. the not receiving the As to recei- 
Sacrament at Eaſter 5 vid. Linw. 8, 143. that all Chriſtians ought to ving the Sa. 


receive the Sacrament at leaſt once a Year, viz. at Eaſter, ibid. 223, 


and fo is the Rubrick eſtabliſhed by Parliament, and the twelfth Canon 
of the Conftitutions of the Pear 1603. 


Parker contra. As to the Statute of the iſt of the Auen, though Expotrion of 
the Wowds be, That every Pariſhioner ſhould repair to his Pariſh- fn.  E!, to 
Church, yet the true Meaning of it is well expounded by other ſubſe- im. Church, 
quent Statutes, where that Clauſe of it is taken Notice of, and oem. 
recited accodding to the Meaning and Subſtance thereof, viz. that 
every Man ſhould go to his own Pariſh, oꝛ ſome other Church, 8c. 
Vid. 3 Jac. 1. c. 4. Sect. 27. Rawleigh's Law of Recuſants, - - - - - the Vid. : Lev. 
late Act of Toleration, 1 W. & M. Spelm. Confil. 1ſt Part 193. 5: 167. 


2d Part 141. 5 : Ana 13h. 


Holt, Ch. Juſt. ſamed to doubt whether a Pariſhſoner were com- I Paciſbio- | 
pellable by Eccleſiaſtical Cenſures, to repair to their Pariſhes on Sun- 1.14 
days; fo2 at that Rate, the Gentlemen of Gmys-Inn, Lincolns- ical 
Inn, Sc. who have a Chappel of their own, in which they habe con- Coos ro. 
ſtant Pꝛayers, would be compeſlable to go to their reſpettive Pariſhes, Pribes on 
a Thing which was never thought they were obliged ci: And he 5-427, be- 

thought Pariſhes were inſtituted fo2 the Conveniency of the Parithis- ian Cone 
ners, that they might have a Place certain to repair to when they Chappet,,6:. 
thought convenient; and a Parſon, from whom they had Right to re- 
ceive Jnſtrulions, and other Church-Rites': Pet he agreed, that it 
was not commendable fo2 a Pariſhioner to abſent himſelf humozouſty 
from his Pariſh. One is indeed bound to receive the Sacrament thi 
Times a Pear; but that Eaſter was only named fo2 Direlion, but not 
odds» and ſa med to be mentioned fo? the Sake of the Df- 
erings then. hs 


Powell totis viribus contra. The Truth is, we live in an Age where & Thar che 
Yen are apt to bzing thoſe Things in Queſtion, of which our An, Cree. 
_ceſto2s never doubted ; and it is not fair to inquire ſo narrowly into ſach Juri. 
the Duginal of the Jurisdition of the Eccleſiaſtical Court on all dictien. 
Dceaſions, and it's plain they are in Poſſeſſion of this Jurisdifon, 
and frequently exerciſed it; and if we will ask, how they come to have 
Conuzances of Teſtamentary Matters, we ſhall find no other Right 
they have to it, but conſtant aud uninterrupted Uſage : And as to 
the Inſtance of Grays-Inn, and ſuch like, there will be Uſage againſt 
Cilage, and the Repairing to ſuch a Chappel will be a reaſoſablc 
Excuſe, and ought to be pleaded; and fo2 a full Authozity in the 
Point, he relied on Brown's Caſe, 2 Roll. Rep. 455. where a Pꝛohibi⸗ 
tion was denied, the Queſtion there being on the Reaſonableneſs of 
the Excuſe pleaded : Df which the Court ſaſd, The Spiritual Court 
was the p2oper Judge; and the Reaſon of the Pariſhioners Obliga-. 
tion to come to Church, is not fo2 the Sake of any Offering oz Pto- 
fit to the Parſon, but in Regarv that he has the Care of their Souls, 
which he could not diſcharge if they came not to hear him. 5 
| u 
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Gould accord. That they have o2iginal Jurisdiction, is moſt plain 


in both the Inſtances in the Libel ; and quoted Hard. 406, 407, 503. 


That no Ca- 
nor ſince 
1603. can 
proprio gore 
bind Lay men. 


Thar if the 
Libel be 
grounded 
Elz. they 
my compel 
th m. 


kull in Point. | 


Holt, Ch. Juſt. A Jurisdiſtion allowed to them Time imiuemoynial, 
muſt be taken to belong to them by Law; but what J doubt at pre. 
ſent is, whether this be ſo: And if there be any ancient Canon koꝛ it, 
and received here befoꝛe 603. J will agree with you ; but if not, no 
Canon ſince, though in full Convocation, can proprio Vigore bind 
Laymen : And it was p2opoſed to them to ſtap below by Conſent, 
and to declare in Pꝛohibition foxthwith, that the Batter might be 
judiciatiy determined. Ni! 5 Neg) 


And at another Day, Mountague moved fo2 a Pꝛohibition in the like 
Cale; and then Holt, Ch. Juſt. having viewed the Authonties, and 
the Ad of 1 Eliz. clearly, if the Libel be grounded upon the Statute 
of 1 Eliz. they may compel you to come tu the Parith-Church, foz 
that Statute does directly ſubjet People to the: Eccleſiaſtical Law in 
this Point; and the Cale in Harding and Roll befoze-mentioned are 


dire in the Point, and we muſk not ſit here to encourage Irreligion, 


* 


Chad wene his Conſcience will permit him ſometimes to go-to Meetings inſtead 
. of coming to Church, the Act of Toleration ſhall not ercule him, fo? 
wage not made fo2 ſuch Sozt of People : But no Rule was given, the 


Chu:ch-man 
may go to 
Mert ings, 
Cc. 


to which People are too pꝛone now a- days; and if one does go to a 


deutfomary Chappel within thePartſh, it will de good Excule, but 
muſt be pleaded. 1475 FE N | . „ | 


* 
. 
- . 


And per Holt, Ch. Juſt. It a Man be a pꝛokeſſed Churchin a an 


Court ſaying, They would think of it befoze the End of the Term: 


And at 1aft, Pzohibition was granted, and odered to declare forth: 


A F is 
bound Abo- 
prence to his 


Father, Cc. 


with. | 


Per Cur, In a Cale in which Mꝛ. Brotherick was a Councel fo2 


the Pariſhes of -- - - and Thurſley in Surrey, upon an Oꝛder of 


Seſſions concerning a poo2 Perſon, the Caſe was this: The Son 


was bound an Appꝛentice to his Father, and the Father gave up his 


Indenture to the Son, and bound him out to a Service into another 


Pariſh fo2 a Pear, where he ſerved, but did not cancel the Indenture; 


8nd becoming pooꝛ, the Juſtices adered him laſt legally ſettled in the 
Pariſh where the Father lived, becauſe the Indenture being ſtill in 


P. Ce, The 
ſürſt Oblige- 
tion conti- 
nue. 


Foce, his Appꝛenticeſhip continued: And though Brotherick urged, 
and it was agred,' that an Accod with Satisfadion would be a good 
Diſcharge of this Covenant; and per him here is that which in its 
Naturc tantamounts to a Satisfaction to the Father, fo2 now he is 
diſcharged of the Obligation of pꝛoviding fo2 the Son as an Appꝛen⸗ 
tice: Pet per Cur, The Indenture not being cancelled, the Obliga- 
tion ot the Appꝛentice continues; and if the Father ſhould get the 
Indenture into his Hands again uncancelled, and ſued the Son there⸗ 
upon, the atoꝛeſaſd Agra ment wauld not be a good lea fo2 the Son; 

n r | ; any 


„ 


— ————— 
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and it's not a good Plea to a Covenant, oꝛ even to a Pꝛomiſe, that the 


Plaintiff agreed the Defendant ſhould be diſcharged of it. 


And Powell remember'd the Caſe in the Book of H. 7. where one 


was bound by Bond, and the Oblige delivered it up to the Dbligo?, 


who omitting to cancel it, Obliger having lite on it, put it in Suit; 
and all this was pleaded ſpecially, and adjudged no Plea : But up- 


on another Exception, Rule was to ſhew Cauſe why Omer ſhould 
not be quaſh d. 


Hodges verſus Templer. 1 

I) ULE was fo2 Judgment in Hillary-Term was Twelukmonth; 
but Coſts being not tared, Pz. Clarke, out of Kindnels to the 
Defendant, gave Time fo2 ſettling the Coſts till Eaſter-Term, and 
befoze Coſts ſettled, and Judgment enter d, the Plaintiff died: And 
now the laſt Hillary-Term the Attozney enter'd up his Judgment as 
of Hillary-Term befoze, viz. the Time that the Rule was p2onoun- 
ced. And now upon Motion, it was ſet aſide fo2 Jrregularity ; and 


they direcked them ik they pleaſed, to enter it as of Hillary laft, being 


the Term that they really had enter'd it, and enter their Continuan- 


2 then, fo2 the Court could not take Notice of the Plaintiff's 


Term, otherwiſe it ſhall only relate to the Term of which he enters 
it; and if Judgment be ſigned in Hillary-Term, and in the fubſe- 


quent QUacation the Oekendant ſcils Lands, and befo2e the Efloins of 


Eaſter-Term the Plaintiff enters his Judgment, it ſhall affe the Lands 
in the Hands of the Purchaler; aud ik one enters Judgment la in 
Aacation, when ind&d the jIarty was dead, ik he was living in the 


- precedent Term, the Judgment is good by Relation. 


Domina Regina verſus Inhabit' de Com' Wilts. 


"F*OVEY were inkozmed againſt, foz not repairing a common 
1 Badge in their County: And now the Attomey General mo- 


ved fo2 a Ven fac to the County of- Berks, the whole County of W. 
being concerned. 0 


And per Cur, The Attomey may chooſe which of the adjacent 
Counties he pleaſes, and may have the Ven' fac from the Body of 
that County, 092 de Vicineto of ſuch a particular Place therein next 
adjacent to Wiltſhire; and the Defendant is not intitled to an Im⸗ 
parlance upon Amendment of an Inkozmation. 


Per Cur', An (nder-Sheriff ought not to ſerve as an Attomey 
during his Sherivalty. at 


Domina 


Judgment of 
a precedent 
Hill. Term, 
and Plaintiff 
di-d before 
Coſts ſertled; 
and next Hill 
Term, Judg- 
ment being 
cntered as of 
the firſt Hill. 
Term, was 


{er aſide. 


And per Holt, Ch. Juſt. If one will enter a Judgment as of a 
Term, he-muſt actually enter it hetoꝛe the Efſoin-day of the ſucca ding 


Information 
for not repai- 
ring a com- 
mon Bridge. 


1 Vent 6r. 
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Clerk of the 
Peace con- 
victed of 
Miſdemea- 
nors. 


Oby. To the 
Articles, Oc. 
being only 
for taking 

_ exceſſive 
Fees. 


Fer Cur. An 
Office and 
Profits are as 
Lands and 
Profits. 


Obj. That 
Articles were 
received by 
11, and the 
Conviction 
only before 6. 


vm allecatur. 


O'j Ir does 

not appear he 
was Clerk ar 

the Time of 

rhe ſuppoled 
Extortion. 


Domina Regina werſus Baincs. 


E was convicted befoze the Juſtices of Peace at their Quarter: 

Seſlions, upon certain Articles of Bisdemeano2s in his Office 

of Clerk of the Peace fo2 the County of W. (purſuant to the Autho-. 

rity given to the Juſtices by the late Ack of Parliament) exhibited 

againſt him: And the Ozder being removed up by Certiorari, 
Mz. Wells took ſeveral Exceptions to it: 


1. Th Offences examinable by the Juſtices, muſt be in Everntion 
of his Þffice only; but all the Dffences charged in the Articles, are 
fo2 Extoztion of erceſſive Fes, which is no Part of the Execution 
of the Dffice, but rather a Reward fo? it. 


Sed per Cur', That is a nice Diſtinion betwaln taking Fals, and 
executing an Office ; and ſure taking of Fes colore Officii, is an Ac 
in Execution of an "Office; and an Dffice and P2ofifs are as much 
the ſame, as the Lands and Profits of them are one Thing. 


2. The WWows of the Statute are, That the Juſtices of Peace 
may at their Seffions receive Articles againſt him; which ſatd Juſti⸗ 
ces map, if they ſee Occaſion, convic him; and here it appears, the 
Articles were received by ſuch and ſuch, Eleven in all, by their Names, 
at ſuch a Seſſions, and the Batter adjourned' to another Sefſions ; 
and there befoze Six of the afozeſa!iw Eleven Juſtices & al', he was 
convicted; ſo the Mods not purſued, Sed non allocatur ; fo2 the 
Meaning of the Statute is not, that the ſame individual Perſons 
who received the Complaint, ſhould amove ; but it's enough they be 
virtually the ſame, viz. the ſame Court ; and though not one of thoſe 
who received it were at the next Seflions held by Adjournment, it 
would be notwithſtanding well. 

3. It does not appear that he was a Clerk of the Peace at the 
Time ok the ſuppoſed Extoztion committed; but it is only ſaid, that 
he claimed and exerciſed the ſaid Office, and that might be, and he 
have no Right to it, oz that he executed it as a Deputy: And this 
lamed a good Erception ; fo2 if he were in by TUrong, oz as Oc- 


putp to another, and committed Cauſes of Foxfeitures, and after 


5 Thar the 
Articles were 
not direct and 
certain, but 
only Mmoie 
than his jaſt 
Fees, Cc. 


. 


gets in by Title, 0? as Pꝛincipal, he ſhould not by reaſon of thoſe pꝛe⸗ 
cedent Misdemeanoꝛs loſe his Office. 

4. In the Articles which were the Foundation of the Pꝛoca dings, 
and ought to be dire and certain, one Fai charged was, That he did 
crt92t and foꝛce ſuch a Perſon to pay him 2s. 6 d. fo a Subpœna fo? 
a IAlitneſs to appear at the Quarter⸗Seſſions, which was mo2e than 
his juſt Fass; without ſhewing what the juſt Fees were, 02 ſaying it 
tu have been colore Officii, 02 what Quarter⸗Seſſions the TUitneſs was 
ſubpœna'd to; fo2 it might be the Quarter⸗Seſſions of York, Corn- 
wall, &c. and therekoꝛe not Matter in Execution of his Office. 


5. Another 
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5. Another Sum articled againſt him fo2, was laid to be fo2 Matter 
done at the Quarter⸗Seſſions of his County, but not ſaid to be color 
Oi. | 


And per Holt, Ch. J. and Powell, cleatly: Theſe Articles being a 
Charge againft the Defendant to bzing him under Fozfciture of his 
Office, in which now by the late Ad of Parliament he has a Freehold, 
ought to be as direct and certain as an Indicment; but as to the 
Tant of aſcertaining what the juſt -Fecs were, it is ſaid to be moꝛe 
than the juſt Fees. a | 


And per Powell, That is enough, for the Juſtices are Judges of 
that where the Fecs are not aſcertained by At of Parliament : And per 
them two, we can't intend any Thing where a Man's Freehold is to 
be foxfeited ; and it does not appear that the firſt Sum was taken fo? 
any Thing under his Management as Clerk of the Peace, and the 
Convitton muſt be accowing to the Articles, and not exceed the Er- 
tent of them. And it being ſpoke to again, the ſaid two Juſtices 
were clear of the ſame Opinion, fo2 this Charge would be bad in an 
Indidment fo2 Ertoztion tn his Dffice ; and this ſummary Tay is ſe 
vcre enough, without having it moze looſe than an Jndi#ment, which 
would only ſubjet him to a Fine; whereas this is in ozder to a Foxfei- 
ture of his Freehold : And ik this were an Indictment, the Extoztion 
muſt have been laid colore Officii ; and it is not enough, that the Title 
ok the Articles is, That it was foꝛ Bisdemeanozs in his Office, but 
the Inſtances ought to be alledged ſo too, and the Recital in the ©2- 


Obj. Not (aid 
to be :oors 
Offc 7. 


That theſe 
Ar- icles 
which touch 
his Freehold, 
onght to be 
as direct and 
certain as an 
Indi ment. 

1 Vent 19, 


20, 


And here the 


Court will 

not tend 

any Thing, 
CE. 


der that it was colore Officii, is only a falſe Tnference of the Juſtices 


not warranted by the Articles, which are the Foundation; and he can't 
be convicted of any Thing but what he is charged with in TUriting ; 
and he is charged with nothing directly in Execution of his Office. 


Gould & Powis dubitantibus, TUhether this need be as certatn as. 
an Tnditment, fo2 then without doubt it would be bad; and becauſe 
they were not ſatisfied, though the other two were very clear, (ut ſu- 
pra) it went over till the next Term. 


And here per Holt, Ch. Juſt. If the Clerk of the Peace had com⸗ 
mitted a Misdemeanoꝛ, and to pꝛevent a Foxfeiture had ſurrender'd 
his Office to the Cuſtos Rotulorum, and taken a new H2ant, that ſhould 
not purge the Forfeiture, fo2 then it would be in the Power of him 
and the Clerk to fruſtrate the Intent of the Statute ; and after Con- 
vitton of the Clerk of the Peace fo2 a Misdemeanoꝛ in his Office, the 
Cuſtos Rotulorum is to nominate another JIcrlon in convenient Time, 
and can't name the ſame Perlon again; but ik an Officer commit a 
Foꝛteiture, and he that is to take Advantage of it accepts a Surren- 
der, and makes him a new G2ant, the Fozteiture is purged ; it's Ex⸗ 
toztion in Officer to take Fees when ngne is due, oꝛ mo2e than is due, 
02 betoꝛe they are due: And though the Oꝛder be quaſh'd, vet he may be 
pꝛoſecuted again, as if Uttainder of Felony be revers'd, the Party muſt 

be tried again. - 
c 


And 


H-reupon a 
Miſdemea- 
nor, a Sur. 
ie der ro the 
Cuſt” Rot', and 
a new Grant, 
would not 
avail. 
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Dut the Ar- 

ricles are 

no direct 
Charge. 


And the 
Court being 
for quaſhing 
it, Att' Gen' 


| moved c 


quaſh the 


Cer;itorar.. 


Debt brought 
in London up- 
on a Demiſe 
of Lands in 
Jamaica, &c. 


And at another Day, in Michaelas- Term, Powis came over to the 
Opinion of the Ch. Juſt. and Powell, That the Articles. were no di⸗ 
ret Charge: But Gould perſiſted, that this being in cale of a Free: 
hold, and by conſequence the Charge to fozfert ought to be certain: 
Pet it was a Fre@hold created by At of Parliament; which Ai lub 
jet it to a Foxfeiture foz Misdemeanoꝛs, and direits the Charge and 
Examination thereof in this ſummary Map and Yauner, which he 
thought would not require ſo great Strineſs as in cale of an Jndiz- 
ment ; and the Caſe of Dyer 114. was quoted, where a Filazer was 
removed by Court by Parol. 


But per Cur', Not like this, fo2 that Amoval is not peremptozy, 
but the Cauſe may after come in Queſtion upon an Afſize « but this 
Amoval is made final by the Statute : So the Court being clear fo: 
quaſhing it, the Attomey General moved to quaſh the Certiorari de 


quo. V. poſtea. x 


Wey verſus Yall y. 


EBT fo2 Rent upon a Demiſe of Lands in Jamaica, bzought 
in London, and Plea to Jurisdittion of this Court, That there 
are Courts of Recows there, in which all Actions concerning Lands 
there are determinable ; and pꝛaps Judgment, if this Court has Ju- 
risdiXion : And on Demurrer, Broderick, in Maintenance of the ]Þ 


ien 
quoted the Cale of Parker and Damer in this Court, Hill. 1 & 2 W 
8c M. Rot. 505. that Debt does not lie here fo2 Rent, againſt Aſügna 


The Caſe and 
Diſadvantage 
of the Defen- 
dant. 


V. 1 Saund. 
238. 

Hob. 37. 

1 Cr. 143, 
183. acc. 

7 Co. 2. 

1 Jo. 43, 44 
V. i Vent 59. 


of a Term in Ireland; and in the pꝛincipal Caſe, if the Defendant 
had a good local Plea, as an Entry and Duſter made by Leſſo2, ſuch 
a Plea would want Trial here, and quoted fo? this, 3 Keb. «50. where 
Debt was brought fo2 Rent upon Demiſe of Lands in Ireland; and 
pleaded that the Duke of York was ſeiſed in Fee of the Lands, and 
_ and ouſted thr Leſſ#, and Jfſue there upon the Entry and 

u fr. | | 


And per Hales it's bad, becauſe the Iſſue could not be tried here: 
And he ſaid, Jn the pzincipal Caſe his Client was at that Diſadvan- 
tage; fo2 the Houſe demiſed, was caſually burnt, and by an Aﬀ of 
the State of that Country oꝛder d never to be rebuilt, and a Kepa- 
ration made to the Lefſo2 ; and we can't have Benefit of this Batter 
in Evidence here, becauſe the Jury can't inquire of it; and the Plain- 
tiff is at no Yiſchief, fo2 if he hath not Juſtice there, he may have 
a Writ of Erro? hither. 


Holt, Ch. Juſt. Pour Caſe of Parker and Damer is good Law ; 
fo2 being bought againſt the Aſſignx, it's grounded upon the Pꝛi⸗ 
vity of Eſtate, which is local, and therefoꝛe to be bzought where the 
Land lies; but if it had ban byLeſlo? againſt the Leſte, oꝛ by Aſſigna 
of Reverſion, Debt o2 Covenant upon the Statute 32 H. 8. c. 34. it 
were otherwiſe, fo2 then it might be upon the Pz2ivity of Contra, 

By _ which 


Radel:fiſc Trust ses 
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hich is tranſitoꝛp, and therckoꝛe might be laid any where: Jf a 

Ad bear Date at a Place certain, the Aﬀton thereupon muſt be laid 
there: And it has ben held, that if a local Tflue ariſe in Ireland, in an 
Adi an laid here in England, it ſhall be either tried in the County where 
the Action is laid, accoding to Dowdale's Caſe in 6 Co. 46,47, 48. 0 
by ſuggeſting that ſuch a Place in ſuch a County is nert to Ireland, 
and have Jury from thence. And here the Defendant, upon nil deber. 
may give Entry, &c. oz the Law of the Country in Evidence, if there 


be ſuch a Law, and this we lee every Day done befoze CEE | 
of Appeals from thence. 


Powell. The Diverſity appears plain between local and tranfitozy 
Ations. It a Dekd bear Date out of the Kingdom, if the Place of 
the Date be not alledged lomewhere in England, we can't try it; but 
here the Aion is grounded upon the Contra, which follows the Vidc Hob. 
Perſon wherever he goes. And if the Defendant had pleaded a local : Goa. 56, 
Plea, it might be tried where the Action is bzought, o2 by Suggeſtion, « 1ag. 261. b. 
as my Low ſays, in the next Place, whereof we have Pꝛecedents in 
Caſes from Ireland. And there may be a Law in Jamaica anainf 
Bonds, yet ſure that will not confine the Action of Debt upon Bonds 
made there to that Country. And an Action of Falſe Impziſonment 
has been bzought here againff a Governo2 of Jamaica fo? an Impꝛi- 
ſonment there, and the Laws of the Country given in * 


Et per tot. t. Cur. Reſpond ult. 


Winter e Gade 


was, That Defendant hound pay the Piaintitf 10 J. om; am 


pay Coſts of 


Cot's er b tertain Sift before depending in an inferior C = 
thertupon mutual Releaſes ; and Exception was, that the tn ror Coun - 


not certain noꝛ final, 852 knowing what the Coſts were; 

when it was not mutual, the Releaſes being eren 
the 101. gad the Coſts. Vide > Lev. Fintney verſes Bullock. 3 

Do which was anltvered Cro. Car. 383. where it is la, 15 x 


Coſts may be aſcertained by the Attomey Bill, 2 Vent. 242, 2 


* Holt, Ch. J. It has ban 1. — a god Award to pay ſuch _ as 
en n tar, und that 2 it far enough; burt fure 


thep den aſcertain it themtelves, dꝛ refer to a proper Difirer. 


powell Chat Cate referring to the Officer dt a Court has'been 
ſretten on Debate, . OO" 


Et adjournat'. 


per Holt, Ch. J. There oan beno ſuch Thing as a Demurrer 199. 
in Abatement; 


C73. Har- 


Je nt tpon Bob tor Berfornance of ati Awars, cnt flog. A. 
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Tf the Court 
can take No- 
rice of the 
Miſtake of a 
Day, being 
told of it Ore 
tem, Ofc. 


A Calcula- 
tion moves- 


ble for Zaſter 


for ever. 


Vide 1 Jo. 
301. contra. 


Harvey verſus Broad. Vid. antea 148, 159. 


T was now the Queſtion, (Uhether the Court ought to take 
Notice of the Miſtake of the Day, by being told of it Ore tenus, 
and not afligned fo2 Erro2 on the Recoꝛd: 1 


And Pengelly urged, That there was no Reaſon they ſhould ; fo? 
the Court, in their Judicial P2ocadings, never reckon by the Days 
of the Month, but by the Days of the Week, as Die Lunz prox' poſt 
ſuch a Return, and relied on 1 Cro. 53. where a Writ of Inquiry 
was returnable Die Lunz prox' poſt Quinden' Hill. 1 Car. and the 
Sheriff returned an Jnquiſition befoze him the 27th of January, a 
Day in Truth after the Mrit was returnable, and yet the Court 
refufed to take Notice of it, being not aſſigned on the Recozd. Vide 
1 Lev. 196. a Precedent where it was aſſigned on theRecozd, 1 Sid. 
_ the Caſe in Croke allowed to be Lam. Plowd. 265. a. 266. b. 

o. Ab. 524. pla. 5. Dy. 181. pl. 52. 21H. 6. 13. pl. 4. 3 Cro. 227. 
Latch 118. Sir Tho. Jones 228. 


Contra, Broderick quoted 2 Cro. 306. 548. 


Holt, Ch. J. Pou can't ſay that the Monday ig Tres Trin', fo; in 
Truth it is the Sunday; but becauſe the Eſſoins can't be kept on the | 
Sunday, they are kept on the Monday, and pet Sunday is one of 
At the Council of Nice, they made a Calculation moveable fo2 
Eaſter fo2 ever, and that is received here in England, and become 
Part of the Law, and ſo is the Calendar eſtabliſhed by At of Parlia⸗ 
ment. Vide the Statute de Anno Biſſextili. And can we take Notice 
of a Feaff, without telling what Day of the Bonth it is? Oz ſhall 
we take Notice of it becauſe you ſhew it on che Recod, and not 
when we ſee it as plainly without your telling? Vide Gage's Caſe, in 
5 Co. 45- Jn the Entries, the Teſte of the Writ of Covenant was 
after its Return, and this did not otherwiſe appear to the Court, but 
by their own taking Notice of it; and contrary to Cokes Report of 
it, it was not amended, but Judgment = 
Et adjournat. 


And it being moved again in Michaelmas Term, they were all clear 
that they muſt judicially take Notice that Tres Trin was on a Sunday, 


an that Gage's Caſe in Co. Ent. 250. Mo. 571. is full in the Point, 


contrary to Rep. in 5 Co. and ſo is Fiſh and Brocket's Caſe in Plowd. 


where a Fine was reverſed becauſe one of the Pꝛoclamations was on 
a Sunday. _ 


Fan- 
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Fanſhaw verſus Morriſon. Vid. antea 157. 


CI. fa. upon a Recognizance by Bail, ſetting fozth, That they 
and either of them recognovit to owe the Sum of 401. to be 
raiſed of the Geds and Chattels, Lands and Tenements, of 
them and either of them, upon Condition, 8c. And the sci. fa. was 
to ſhew Cauſe why the ſaid Sum of 401. ſhould not be raiſed of the 
Lands, &c. of them and of either of them, with an Averment, 


Quas quidem ſeparales Summas of 401. they o2 either of them did 
not pay. | | 


Sci. fa. upon 
2 Recogni- | 
Zance that 

they and ei- 
ther of them 


recegno vit. 


And Wells inſiſted, that the Sci. fa. was bad, fo2 to levy 40 l. of the 


Goods and Lands of them and either of them, was to levy two ſe- 
veral Sums of 40 1. and that ought not to be; and relied on the 
Caſe of Parry and Villars, where Judgment was to recover ſepa- 
_ Summas, the Recognizance being as here, and Judgment re- 
And he ſaid, that it was impoſſible fo2 two to be jointly and ſeve- 


rally indebted in one individual Sum, though they may be jointly in- 


debted, and bind themſelves jointly and ſeverally to the Payment ; 
and therefoze the common Fom of Bonds by two are, Noverint 
Univerſi, &c. nos teneri, ſo making a joint Lien fo2 the Debt, 
which, as to the Obligation of Payment, is diſtributed and made 
—— by the ad quam quidem Soluc' obligamus nos & utrumque 
noſtrum, &c. Fo | 


Holt, Ch. J. remember'd and agreed the Caſe of Parry and Villars, | 


but ſaid, that by the Wows here one Sum was only payable, but 
leviable upon the Gods and Lands of them both, oꝛ of either of them, 
at the Party's Election. | 


ſeverally, and a Recognizance ſo ; that upon the Bond you 
tan t ſue both jointly and ſeverally, but upon a 
may. 5 


Et adjournat . Vide Hill. 3 Anne, the Reſolution. 


And he ſaid, there was this Difference betwon a Bond jointly and 


Recognizance you 


Elmore 


Demurrer in The Detendant demurted in Abatement, and Plaintiff jofned 
3 in Var, and Judgment final fo2 the Piaintiff: Fo2 the Court 
1 they knew not what a Demurrer in Abatement was, fo2 if the 
Cauſe be apparent to the Court, they would abate the Writ, &c. 
5 N. to be pleaved, and they ſaid they would 
1 turn all fuch Demurrers into Bars, tho' Eyre quoted Wimbiſh 
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Elmore verſus Tucker. 


In Replevin, * Replevin, Conuzance was as Bailiff to J. S. fo2 Kent upon a 


* Demiſe by the ſaid J. S. of the Locus in quo. Bar, that J. 5. 


for Rent. whole Fe it was, Time out of Mind uſed, and ought, to repair and 


Vergeben maintain the Fences between the Place where and the Plaintiſf's 
eſcape 12 Land nert adjoining, andthzo' Want of Repair the Plaintiff's Cat- 
Ground for tel eſcaped into the Place where, and were diffrained fo2 the Rent; 
— wy and on Demurrer, Eyre fo2 the Demurrer relied on 2 Saund. Poo 


chere di. verſus Longville, the very Cale. 35 
ſtrained, G. | | 
r.. # Holt, Ch. J. J think it is hard to maintain that Judgment, that 
hen the Plaintiff's Inheritance is charged with the Repairs, he 
ſhould take Advantage of his own Wrong in not tepairing, by ma: 
king the eſcaping Cattel a Diffreſs fo2 his Rent, and it is not like 
the Caſe of Lom and Tenant there quoted, fo2 the Lozd has nothing 
fo do with the Land, but the Charge of Repairs belongs to the 


| Per Cur. That Judgment is fit to be re-c M ed. 


Adjornat'. Ideo adjournatur. | 


Docmanny verſus Davenant. 


verſas Willoughby in Plowd. a Precebent of a Demurrer fn Abite- 
ment. Vide antea. 195. | N "POM 


Lepiot verſus Browne. 


One remov d 

— Plaintiff declared againſt him by the Name of J. B of ſuch a 
. Werner Place, in Cuſtodiam Mareſchalli; and he pleaded in Abatement, that 
diſtingvith. hig Father lived in the ſame Town, and that his Name was J. B. tw, 


ing him from AND concluded in Abatement, fo2 the Want of the Addition of Junior, 


his Fecher. gy ſome other, to diſtinguiſh him from the Father; and tho this was 


by Bill, and ſo not within the Statute of Additions, yet by the com- 
mon Law there ought ro be an Addition to diſtinguiſh in this Caſe 
ok the Son; ſecus if the Father were ſued, fo2 then J. B. without 
| Ib 


Eing removed by Habeas Corpus into Cuſtod Mareſchalli, the 
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| Addition will be taken fo2 the Father; and the bing in Cuſtod' Mareſc' 
ſhall not help it: 


Becauſe it is no Deſcription of "the Perſon. 
A The Father may be there too, And he quoted Raſt. Ent. 310. 
33 0 0-54.55: 37 H. 6. 29. b. 30. a. 4 Ed. 3. 31. 8 Ed. 3. 30. 21 H. 6. 
. b. 5 Ed. 4. 25. 4. 


Hole, Ch. Juſt. Suppoſe Father and Son be called J. S. and one 
by Will deviſes his Lands to J. S. this prima Facie ſhalſ be underſtood 
the Father; but if it be made out, that Deviſo? pid not know the Fa- 


Where upon | 
a Deviſe the 
Father ſhall 
be intended 


ther, &c. the Son ſhall take quod fuit conceſs' : And ſuppoſe one als % Face. 


with the Son, and knows nothing of the Father, ſhall he at his Pe⸗ 
ril take Motice that he has a Father of the tame Name ? &c. Tnd#d 
the Defendant, by bzinging the Habeas Corpus, had concluded 


himſelf 


if you had relied upon it. It this were an Duginal, and the Father 
and Son had lived in different Counties, there _ been no — 


ak Addition of Junior. 


And per Cur, Pou would have allo ſaid, That the Father was i in 
Cuſtod' Mareſc' too : And therefoze reſpond” ult' Niſi befoze End of 


Term ; but the laſt Day Pengelly ſpeaking to it again, let it go 
over. 


Adams verſus Tertenants of Savage. 2 antea 134. 


Ci. fac was to ſummon in the Tertenants of S. not naming 
them: And fo this it was pleaved in Abatement, That J. S. was 
5 Tertenant not ſummoned, and concluded quod Breve caſſetur; 
whereas the true Way had bern to conclude, Si reſponderi debeat 


tenant: But fox Pꝛetedents ot ſuch Concluſions as here, Co. Ent, 
604. Cliff's Entries 702. Vid. 2 Cr. 506, 507. Cr. El. 740. Mo. 524. 
Contra. All the Court tok a Difference where the Ulrit is gene- 
ral, and where it goes about to name the Tertenants particularly, 


and omits one: In the latter Caſe, the Crit map be abated, fo2 


there the Party may have a better CUrit of the Kind, viz. One na⸗ 
ming them all; but in the firſt Caſe he can't, and therefoze we can't 


Five Judgment to quaſh the TUrit, but only that he ſhall not * 


to anſwer till the other be fummoned. 


But becauſe Darnell, Serjeant, urged he had a Puititude of Prece- 
dents contrary, they gave Day to ſhew them. 


quouſque, and thereupon to take a new Crit to ſummon in that Ter- 


Harwood 


Let it go 
over. 


Plea in Abare- 
ment of Sci“! 
ac, that 7 s. 
was a Ter- 
tenant nor 
ſummoned. 


Difference 
where the 


Writ is gen*- 
_ 


Aijernatur. 
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Harwood verſus Turberville. 


Bond to pay [= boxrowed Money fo2 the Ale of his Mother, and obli- 
* ged himſelf. by Bond to the Payment of it, on all Demands, 
his Mocher ik his Pother would not pay: And now in Debt upon this Bond, 
would not and Oyer thereof, he demurr'd to the Declaration, becaule there wag 
P'Y no ſpecial Requeſt-with Time and Place of the Bother, and licet ſe. 
 pivsrequiſitus/would-not do; fo2, as it was ſaid, the Defendant od 
nothing till Mant ot Payment by the Mother, and no Fault could 

be in her, there being no Demand. 3 


Per Cur', TUhen there is a Duty which the Law makes payable on 
Demand, there nalds no Demand expꝛeſly laid ; but where there is no 
Duty till Demand, it's otherwiſe, and here was a Duty ab initio : 
Tf a Man be bound to pay Boney on Default of Payment by ano. 
ther, but is not the oꝛiginal Debtoz, there he is not chargeable till 
_ ſpecial Requeſt made of him who was to pay if, 


' Jud' pro Quer- 


Walſmely verſus Ruſſcll. 


Caſe for ſcan- aintiff in the Caſe declared, That he is a Man of Reputation, 
beten a L fre from all Perjury and Suboznation of Perjury-; and that 
" Juſtice of he is, and fo2 ſir Months befoze the Wows ſpoke was, a Juſfice of 
—_— Peace, and is, and fo2 ſeveral Pears befoze was, Chancelloz of the 
« Conſitory. Conliſto2y-Court of the Biſhop of Coventry and Litchfield ; and 
Courr, G TUrits did iſſue ſuch a Pear fo? calling a Parliament, and that ſuch 
AH a Day in that Pear was appointed fo2 Election of Burgeſſes fo? 
Plaintifl. Litchfield to ſerve in the ſaid Parliament; that the Plaintiff intended 
to ſtand as Candidate, and of ſuch his Intention gave publick No- 
tice; that the Dekendant knowing the Pꝛemiſſes, to Diſparage the 
Dekendant in his Credit and Reputation, and to bꝛing him under the 
Penalty of Perjury, and Suboznation of Perjury, at ſuch a Time 
and Place, in hearing of ſeveral of the Quen's Subjects, and in the 
Preſence of the Plaintiff, ſpoke of him the Plaintiff theſe falſe and 
fcandalous Mods; There goes your rare Chancellor, inuendo the 
Plaintiff, to ſuborn Witneſſes to ſwear againſt the Parſon ; TUhereas 

o _ was not guilty thereof, Aerdic and Damages fo? the 
Näintitt. | 


That the Gould, Juſt. The Action well lies: Ik the los were ſimply and 
Words ae  abſtratedly ſpoken, without reference to any publick Employment 02 
being ſpoken Office of the Plaintiff, the Caſe would have ban moze doubtful, tho 

in reterence J Will not give any Opinion even in that Caſe ; but here they are 
* Famer ſpoken in reference to his Office of Chancelloꝛ, and of one that was 
lor, &. then in Commiſſion of the Peace, and ſtood Cand. date fo2 a Mem- 


4 ber 


* — —„ 
c 
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ber of Parliament; and in that Reſpett they ate as repzachful as 
can be, they wound his Reputation, and craktily obſtruck His 
Election. | F . $985} 


Object. They are not ſpoke with reference to his Office. + That the 
Anſw. But they are; fo2 they are ſpoken of one in an Office ok eee 
Truf, and having Adminiſtration of Juſtice, and ſpoken erpiefly in 1.44i-acion of 
that Capacity, There goes your rare Chancellor: And it can't be ta- — Capacity, 

ken here that the Wow Chancellor was only meant fo2 a Deſcription "I _ 

of the jerlon, but rather an Indication of Capaeity in which he did w), 5 
ſuboꝛn the Witnefſes ; and it's not material to ſhew, that any Nis =: it al 

man did ſwear againſt a Parſon befoze him; fo2 if there did nok, then „% . 
the greater Falſity and Scandal, and the TUo2 Subornation is al- | 

ways taken in an ill Sente: 3 Inſt. 167: FE 9 we S710 


Obj. 1 Roll. Abr. 51. Yetv: 72. Thou haft x _ S. to come 30 0½ It is get 
Mites to commit Perjuty before the Lord Biſho of Winton, and gave I 
him ſo much Money :''Refalved the Alon would not lie, becauſe not 
aid, That they did commit Perjury ; and therefoze-no Offente. 
Anſw. This very Caſe was adfudged aftonable, 5 Jac. & 3 Cr. 93. R. Words to 
Thou haſt procured fafſe Witneſſes to ſwear in ſuch an Action; Held „ nes 
Aon would lie. fo2 it hall be intended in malam partem, V. 1Veiit. $6. 1, an 


- 1 
- ; . 
- 


5. tem, and ac- 
Lev. 180. He is a forſworn Juſtice, and not fit to fit on the Bench, 8 
ſp6ke of g Juſtice of Peace, acionabie; and Mos are to be taßen Ace- clean. 
att oꝛding to their genetal Acceptatfon 3; and the general Acceptatton 
of theſe Mods can't be otherwiſe than criminal, 1 Cr. 14, 15. have 
often been with Juſtice B. for Juſtice, but could get nothing bit I- 
Juſtice at his Hands, a&fonable ; and it ſhall not be intended of Ap 
Demand ok püvate Juffire ; Beſides, theſe Mons are ſpoke ol die 
who deſigned to ſtand foxPartiament-man, and with Intent to hind 
his Election; and he quot d the Caſe of Sir Walter Clarges. To fay 
of a Man, That he is a Papiſt, though not afionable in themſetves, 
et they were adjudged afionable, becatiſe ſpoke of one who ted bz 
Iarliament-Dan : The like Judgment in the Cafe of one'StowAal 
ſince, Hard. 103. You and your Crew brought the late K. to Death, 
actionable; though it might be ſaid, That they only attended him to 
the Place of Execution: Pet becanſe the Wows found in Sronp 1 
and that the common Acteptation and Conſtruction of them mut the” 6 gf 
that they were concerned and buſied in bringing the K. to Death 7 and 
foncluded'fo2 the Plaintiff, Doe oO. ns 


| „ 1+ 1 HIM 3 

povis doubted how it would be, if the Toms had no Relation ta 9% Aa n 
his Office, oz ſpoke of a Yan not in Dffice; but held them atklönabſe w. bee 
here, fo2 theſe two Reaſons, viz. Spoke of a publick Officer; and in ublick Off. 
reference to his Office ; fo2 he held the Mod Chancellor was not a cer, and in 
deſignatio Perſone, o2 as his Name, as Parton o2 Dean is; but an 8988 
Innuendo of his Corruption quatenus ſuch, i. e. quatenus à Chantei- 
la:: And he denied the Caſe in 1 Roll. Abr. 79. p. 2. but "anreed, 
2 Cr. 190. Thou art forſworn in Collett- Court, and ſame Book, 436. 


D d Thou 


3 
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xVent 59,60. 
R. That the 
—_ are 
expreſs as to 
Suborna- 
tion. 


Thou art perjured, for thou art forſworn in the Biſhop of G. s Court, 
not to be aſtionable; and would diſtinguiſh thoſe Caſes from this, be. 
cauſe ſpoken here of an Officer, and with Relation to his Office ; 
Subozmation is a known Term in the Law, and is the Wow of Art 
fo2 coxupting one to commit Perjury, 3 Inſt. 167. the Statute of 
32 H. 8. c. 9. ſpeaks of Subomation of Witneſſes ; 5 Eliz. c. 9. 
Suboznation of falſe Pꝛocurement of a Witneſs, Vid. 1 Lev. 118. 
Hard. 501. Mo. 243. 


F per Anderſon, A paivate Ban can't be flandered but by particular 
Wows, but general Wows ſuffice to flander a Magiſtrate; and con 
cluded pro Quer. | | 


Powell contra: 1. He agreed, the Phraſe of Expꝛeſſion was as di- 
ret as if the Defendant had actually ſaid, That the Plaintiff had 
ſubozned Mitneſſes to ſwear againſt the Parſon : J can't well find 
whether my B2others think the Mods afionable in themſelves, if + 

ken of any Perſon whatever, oz by reaſon of a Relation to his 

ffice, 02 other Circumſtances of the Plaintiff on the Declaration; 


but J hold them not ackionable upon any Account. 


. Not without a Relation to his Office, one can't be a Subomer 


ok Perjury. without there be a Perjury committed: One indeed may 


It does not 
appear any 


ſuch Caſe was 


before the 
Plaintiff. 
2 Cr. 143. 


ſubozn to ſwear, and yet no Dath taken; oz an Dath may be taken, 


and yet it be no Perjury, fo2 it does not appear to be in any Court 


of Juſtice ; the Caſe in 3 Cr. not like this, fo2 here is neither Court 
o2 Cauſe mentioned, where the Swearing was; and he agreed the 
Cale in Cro. Jac. 158. fo2 there was a Perury ſaid to. have been com- 
mitted : And as to the Caſe in Hard. 501. d Perjury is likewiſe char: 
ged; Jt is not aionable to ſay, That one did fozlwear-himſelf, a for- 
tiori, how can the ſubozning one to fozlwear Himſelf, . be Slander to 
bear an Aﬀion 2 And Subomation, ex vi termini, does not impoꝛt a 
Subozation of Perjury; and the Cale in 1 Roll. 79. is much ſtron- 
ger than this; Subomation ind#d is never taken in a goon Senſe, 
no moze is Fozlwearing, yet no Action lies fo2 ſaying a Ban did foz- 


ſwear himſelf, 


den as to the Relation of theſe Wozds to his Office, 02 that he 


 alledges himſelf to be a Juſtice of Peace, and Candidate fo? Parlia- 
ment: J agr#, Mos ſpoke of a Magiſtrate will bear Action, that 


would not do (2 if ſpoke of another, but they muſt touch him in his Df- 


fice: If there had been a Caſe in which a Parſon had b&n Party be⸗ 


foze the Plaintiff, and Women had been (won in it, and that 


[Chancellor] 
does not ne- 
ceſſarily im- 
rt his Of. 


e 


had been ſct foth, then theſe Wows might be applied by innuendo to 
that, and ideo ationable, Vid. Cr. Jac. 308. Yelv. 220, 221. and the 
Mom [Chancellor] does not neceſſarily impozt, that this was char- 
ged upon him in his Office of Chancelloz; and Tlows muſt be either 
attonable in their Nature, and bear Action if ſpoke of any Body, o: 
ſcandalize him in Dffice, &c. to bear an Aion. 


Holt, 


— _—— — 
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Holt, Ch. Juſt- acc. By Byothers fo the Plaintiff are not well Ch. J hare is 


agreed, whether the Wows be actionable in themſelves, but rather in- * 3 


cline not; aud J think they have great Reaſon fo2 that Opinion, be- ation of Per- 
cauſe here is no Charge upon the Plaintiff of any Suboꝛnation of Per- 7"? — 
jury, oꝛ that he did fubozn WMitneſſes to fo ſwear themſelves ? And 
ſuppoſe it were the firft, and no Colloquium of any Caule, oꝛ Court 
where there had been an Dath, it would not be aftionable ; no is 
there any Pꝛecedent fo? it, and there is reaſon they ſhould not: Foz 
to ſay, a Man has foꝛſwonn himſelf, is not afionable ; [deo not to 
ſuboꝛn TTlitneſſes to foxfwear : But the Mows are not ſo ſtrong in EE 
this Cale, fo2 they are, that he did ſubom Tlitneſles to ſwear ; lurk the Wings to 
ſuboming TWitnefſes to wear is no Crime, and ſuboming ex vi ter- ſwear, no 
mini is not a Crime otherwiſe than it relates to a Perjury ; and ſu ©" * 
boming Witneſſes to ſwear, does not imply that they do wear; and 
in the Caſe in 1 Ro. 79. lays a Colloquium of a Suit in Chancery, 
and Witneſſes ſwo2n there: So firſt! one would think here was a 
Subo2nation of Perjury; and the Mods go farther, and lap, that he 
would ſue in the Star- Chamber fo2 it, a pꝛoper Court to puniſh Per- 
jury in: pet held not actionable: Then how do theſe Taozds touch him 
in his Office ? Foz ik a Chancelloꝛ will ſuboꝛn TUitnefſes to ſwear, Th-ſe Words 
does this relate to his Office? Ik he does it in another than in a Spiri; 50 wn bien 
tual Court, it can't; if it be in Spiritual Court, it may not be be- oicc. 
fore Himſelf : Jn ſhot, it does not appear to have been bekoꝛe Himſelf, 
aud we muſt not intend it to maintain an Action: And the naming him 
Chancellor is no moze, and ſo commonly underſtood, than a defig- 
natio Perſone, as M2. Chancelloz; to make Mods aftionable in an is ne. 
themlelves, it is neceſſary to charge ſome ſcandalous Crime by them: . woos 
Ik a Communication had ban la:d concerning an Dath which a Ban attionable in 
had taken in a Court of Juſtice, and that the Man did foxſwear him- . 
ſelf, that had been a charging him with Perjury, and therekoze aſtio⸗ 
nable : But barely to ſay, That a Man did foꝛſwear h'mſelf, oꝛ ſuboꝛn 
another ſo to do, is not charging an-Ockence punichable, and there- 
foze not ſufficient to ground an Action; and concluded fo2 the Deſen- klo Judg- 
dant. And the Court being thus divides, the Queſt;on was about a not © 
the Judgment, Jf Rule be fo2 a Caule to ſtay till the Court be kur⸗ when the 
ther moved, and the Court is div ded, there nad no new Rule from _ is di- 
Court, and the Plaintiff without moꝛe may enter Judgment upon the 
Qervit ; but if the Caſe be ruled to be put in the Paper fo2 Argu- 
ment, oz laſt Rule be a Cur' adv* vult, and the Court be divided, 


there can be no Judgment: And the Cafe of Iveſon and More ſtands 
upon that Point to this Day. A 


5 2 "Domina 
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Motion to 
quzſh an Or. 
der for Pay- 
ment of the 
Wages of a 
Labourer, 
&e. 


O50. That 
the Stat. only 
extends to 
Labovurers in 


Husbandry. 


ok Juris dicion, and Acts of Parliament concerning JurisdiXon ought 


R. The Juſli. 
ces have exer- 


ciſed this Ju- 


tiſdidtion 


ever ſince the 
Statute, and 
Work in a 
Garden is 
Service in 


Husbandry, 


Or. 


Domina Regina verſus London. 


N Oper fo2 Payment of Labourers TWages, did recite the ſpe. 
cial Matter, viz. That two Perſons were retained by the De. 
fendant, being Overſeer of the Mozks of the King's Garden at 
Hampton- Court, at ſo much a Day, and employed in Garden Mon 
there; and the Oꝛder made to infozce Payment, and removed by Cer. 
tiorari from Hicks's-Hall : And to have it quathed, was now moved; 
fo2 the Juſtices have no Power by the Statute of 5 El. c. 4. to oder 
Payment of the Wages of a Coachman, Footman, 92 any other La: 
bourer oꝛ Servants, but ſuch as are Labourers in Husbandy: They 
can't make Oꝛders upon Baicklayers, Carpenters, 8c. Tozks ; but 
in caſe of Servants in Husbandzy, where the Juſtices may fettle their 
Mages, and fozce them to ſerve by the At of Parliament, they may 
compel Payment; and the Juſtices have Power to regulate Wages 
in abundance of Caſes, where they cannot compel Payment; ann 
the Caſe of the Queen v. Corbet, here befoze, and Fitz. N. B. 168. 
Bro. tit. Labour, were quoted, and this Diſtinition was taken; Je 
the Omer had bein generally fo2 Wages, there the Court would 
not intend it to be other than Wages in Hugbandyy, and it might 
bold; but where on the Face of the Omer it appears otherwiſe, as 
here it does, it is in its ſelf void as touching a Matter whereof they 
have no Jurisdidion, and ind#d it does not appear that this was fo? 
Cages ſettled by Juſtices, and they never did pꝛetend to a Jurisdifion 
but where the Mages were ſettled by them: Then this is a Queſtion 


to be taken ſtridly; and all the Batter of Equity that may be urged 
on the other Side, is ſhut out by this one Anſwer, That it's againſt a 
politive Law. | 


Broderick contra. 1. This Jurisdi#ion has ban ererciſed by 
them ever ſince the making of the Statute, which is a great fArgu- 
ment of Right; He quoted Paſch. 3 W. & M. King & Queen v. Jam- 
mer, where it did not appear to have ban a Service in Husbandyy ; 


and there it was held, they could infozce their Der by Commitment; 


and he inſiſted, that TUozk in a Garden was a Service in Þusbandyy, 
and they have always ben allowed a Jurisditton in that Caſe : And 
taking the ſeveral Clauſes of the Statute together, they neceſſarily 


intend to give Remedy by the Juſtices in all Caſes of this Kind, 


Sect. 7, & 15. they are to fir and ſettle Wages and Day-hire of La- 
bourcrs, and ſo of Appꝛentices in Husbandzy: Sect. 14. That a Party 
retained ſhall not go. if he be duly paid, till the TUozk be finiſhed, un- 
der Penalty of a Bonth's Jmpziſonment, to be inflixed by the Juſti- 
ces: Sect. 18. They are to convit Baſters fo2 keeping contrary to the 
Act: Sect. 37. All Juſtices are required to make ſpecial and diligent 
Inquity into the Bzeaches made of any ot the Bꝛanches ofthis Statute. 
It then t» thts Statute they are to aſcertain Tiages and Dayhire, 
ta cramine and puniſh Baſters that give mo2e, 02 Servants that — 

take 


* 
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take moze, than the eſtabliſhed Rate ; if Servant can't leave Maſter 
without Leave, but that they may puniſh him, and that all Offences 
contrary to this A# are determinable by the Juſtices ; TUhy ſhall not 
they, by Clertue of thoſe compꝛehenſive Uows, compel Payment of 
ſuch Servants and Labourers (Wages ? CE, 


Holt, Ch. J. Two Queſtions may well ariſe here: 1. Whether the 
Defendant be bound to pay thoſe Wages at all; fo2 if be be employed 
as a Survey9? of this (Uozk, and bzings in others, and agres. with 
them, it may well be that he ſhall be chargeable by them: As if J put 
out Cloth to a Taploꝛ, and he employs Journeymen to make it up, be, 
and not J, ſhall pay them, and he by me 1s to be paid fo2 the whole 
Mozk. It may be, on the other Hand, the Contra# was not made 
by the Defendant upon his own Credit, but upon the Credit of the 
Crown ; and neither appears on the Ozder, but it only ſays, the Re- 
tainer was by him. 5 | . 
2. Suppole the Contract be with him, and upon his Credit, whe- 
ther a Gardiner wozking foz Dap-labour in a Garden, be within the 
the Power given to the Juſtices in Point of Payment of. his Ma- 
2 ? And what ſticks with me is, why they ſhould have JIower over 

a 


dourers : Vou ſay, it is by Implication the ſame, becaule of the Pow- 
ers given to them by the Statute over ſuch Labourers : And pe re- 
membered an Dzder made upon my Lozd Oſſulſton, fo2 his Coach: 
man's Mages, which was quaſhed ; and laid, Sure they can't omer 
a Journeyman Taylo? his Mages, oꝛ Þire ; and their having exerci⸗ 
ſed this Jurisdition all along, will not make it legal, if without 
Foundation; and in that Reſpet it is not like Suit in the Admiralty 
fo2 Seamens (Wages, fo? that may ſtand upon this Reaſon : The 
Admiralty is a Court Time out of Hind, and it may be by ancient 
Cuſtom they have Jurisdiition over Seamen's Mages; but this here 
is a Jurisdi#ion ſet up within Memoꝛy of Man: Eccicliaſtical Court 
have Jurisdicton of WW:lls and Teſtaments, but not by Commune 
Jus, but iy Pꝛeſcription, and no Ai of Parliament is to give them 
Jurisd dtion: But it's ſaid in Henſloe's Caſe, and fo in Selden, That 


it was given to them by the Laws of the Kingdom, and it's not ſo 


ges and Day-labour in Þusbandzy, and not in Caſes of other La- 


Ch J. Ir does 
nor appear. 

whether the 

Contract was 
upon bis own 
Credit as Sur- 
veyor, or on 
Credit of the 


Ciown. 


9. If for Las 


bour in a 
Gaiden be in 
the Jſuſtices 


Power. 


That they 
cant order 4 
Journeyman 
Tay lor, Sc. 
his Wages 
or Hue, 


any where but in England; ſo ſince the Caſe of Seamen's (Uages 


was always determinable in the Admiralty, we muſt now underſtand 


that it had a legal Commencement. 


And at another Day, the Over was quaſh'd per tot Cur?, for that 
kt appeared upon the Face of it not to be fo2 Labour in Þugbandyy ; 
but if that had not appeared lo, we would perhaps intend it Þus- 
bandzy, but now there is no Room fo? ſuch an Intendment. 


Carleton 


The Order 


quaſh'd,ir ap- 
p-aring twas 
not for La. 
bour Ge. 
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Carleton verſus Mortagh. 


Error ofs Rꝛoꝛ of a Judgment in Debt by Confeſſion in the Common: Pleas, 
1 and Tant of Oziginal aſſigned fo2 Erroz, and certified. Defen- 
Want of Ori. Dant pleads a Releaſe, but no Venue is laid, whereupon the Plaintiff 
your tend demurs, and the great Queſtion now was, Whether the Court, being 
otto. inkonmed that there was an Ouginal below, could by Law award a 
Certiorari ad informand' Conſcient' Cur', betope they revers'd a Jltde: 

ment fo2 a juſt Debt: 353 * . FM 


Gate, Gould. TUe may do it, and this Caſe ſtands upon its own Fot, 
That the and Diffinguiſhed from other Caſes : And in all Caſes where the 
Cour may _ Court after Demurrer over ruled againſt the Defendant, oꝛ ruled foʒ a 
'i.rari ad in. Plaintiff in Erroz, are let in to examine the Recom fo2 Erro2 before 
SDueber Reverſal of the Judgment, they ought to award a Certiorari to habe 
Sant de. the whole Record below before them, though now the Defendant can- 
mand it. not of Right demand it; fo2 notwithſtanding any Confeflion-o2 other 
_ Plea of the Dekendant admitting Erroz, yet if no Erro2 appear to 
the Court on Examination of the Recozd, they ſhall affirm the Judg⸗ 
ment. 21 Ed. 3. 54. Tf a Fai be pleaded in Bar of Erroz, as a 
Feoffment oz Releaſe, ſays the Book, and Iſſue is taken therenpon, 
and found fo? the Plaintiff, which is this very Caſe, yet the Court 
ſhall examine the Jugment, and if no Erro2 appear to them therein 
ſhall affirm it. And tho Erro2 be aligned in the TUant of an Oaint- 
nal, pet ſince there may be an D2iginal below, the Court, upon their 
Examination of the Reco2d, can t be barred from awarding a Cer- 
tiorari to be cert:fied thereof. It is true, fonnerly, as appears by 
28 H. 6. 10. it has been held, that after in nullo eſt Erratum plcaded, 
the Court would and ought not to inquire farther, and that the whole 
Recozd muſt be pzeſumed to be laid befoꝛe them; but ſince the Books 
are very full, that after in nullo eſt Erratum pleaded, though a wong 
Oꝛiginal be certified, the Court may be info2med that there is a right 
Daiginal, and they ex Officio ought to award a Certiorari fo? it to 
affirm the Judgment. 7 Ed. 4. 25. 1 Ro. Ab. 67C4, 765. 2 Cro. 6c. 
Latch 152. 1 Jo. 139. 5 Co. 37. Biſhop's Caſe, which in Truth was 
after a nil dicit & remaner indefenſ. tho" Coke tepoꝛts it to be after 
in nullo eſt Erratum. And this J take to be a ſtrong Authozity fo? 
me. fo2 the Rcleaſc in our Caſe does not confeſs mo2e than that does, 
and yet there the Court did grant a Certiorari. Jn ſome Books, it is 
{aid to be diſcretionary in the Court to do it 02 not; and if ſo, Can 
we have a better Motive of our Diſcretion, than here to affirm a 
Judgment fo2 a juſt Debt, where a Releaſe of Erro2 is unfo2tunate- 
ly ill pleaded, and concluded fo2 Certiorari? 


If the Court Powis acc. Tt has ben held foꝛmerly, that in nullo eſt Erratum 


Kees was a Ocmurrer on what was pꝛoduced of the Recoꝛd; but in 9 Ed. 4. 
ter in null ef 32. b adjudged that Court may at Diſcretion ſend Certiorari after 


rratum 


_ les. in nulloeſt, &c. pleaded; and Biſhop's Caſe allows that, and Jo. 140. 
e and 
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Certiorari, and if he does, it ſhail not go at all; and the Entry 
cought to be that it was by Court, and not at Pꝛaper of Party, and 
no Difference betwan this and in nullo eſt Errat. in Point of 'Reaſon, 
fo2 one is Matter of Lam. and the other of Fait : And why (how it 
be when the Iſſue in Law ts againſt him, and not when the Tue in 
Fai is? And in thoſe Bals it is ſaid, that the Court may ſend Cer- 
tiorari, as well to reverſe as to affirm after in nullo eſt Erratum. 


Powell acc. ThisReleaſe being as none, becauſe not well pleaded, 
docs not tie our Hands, but tat we may award a Certiorari to. know 
whether this is Erro 92 not; and the Court may do it to be (n+ 
fonned of any; Erroꝛ in Law, where they are not fozxecioſed by the Ad 
of the Party, and this is ſuch. And wherever the Court are not 
barred from examining the Errozs on. the Recon, they may inkoꝛm 
themſelves thus of the true State / thereof, tho! the Parties have 
foꝛecloſed themſel ves of that Advantage by Pleading o2 ConfeMion ; 
fo2 they muſt affirm 02 diſaftirm the Judgment, upon Atem of che 
whole Beco, accoding to their Knowledge and Conſcience, with- 
out Regardito Party's Admiſſion, and theretoꝛe ought to know of 
their own Knowledge whether there be Erro?2 in Law, and not to re⸗ 
1p upon the Party's. Admiſſion. ' 9 Ed. 4. 32. is the firit that J find 
in the Books of Certioraxi's ex Oftcio Cur. and, there the Parties 
agreed the Recowdd as removed to be perfen, and yet the Court did 
award a Certiorari. And J can't tell but in many Caſes the Court 


This Releaſe, 
as pleaded, 
is as none, 
and therefore 
the Court is 
not forecloꝰ d 
by ARQt of the 
Party. 


the Pꝛayer of the Parties, becauſe they have eſtopp'd themſelves by 


their Plea, and in ſome Caſes the Court have denied it to reverſe a 
Judgment. Palm. 520. Young ver/& Young: Infant bꝛought an 
Oꝛiginal, in which Caſe. he ned not find Pledges; but if he tome of 
Age befoze Judgment, he ought to add them, and that being the Caſe, 
ant af Pledges was aſſigned fo2 Erro2. and there the Court would 
not grant a Certiorari to make Erroz, and with this agrees the Cale 


| in JO, 139. & Latch 152. | 77. mb 


he Difference is betw@n the Caſe of the Plaintiff in Erroz, and 
of the Defendant : Tf the Plaintiff aſſign Erroz, and take a Sci' fa 

ad audiend* Error', and that is return d ſerved, ' and then the Plaintiff 
is nonſuited, oꝛ enters a Retraxit, the Court without mo2e will affirm 


the Judgment. 21 Ed. 4. 38, 39, 44. 


Another Difference is between Erroꝛs in Law and Erro2s in Fat: 
Ik Erro2 in Fat be alledged, and in nullo eſt Erratum pleaded to it, 
dd a Releaſe, and that found againſt the Pleader, that is a Confeſſion 

ok the Erroz, and the Court thereupon ſhall without moꝛe reverſe the 
Judgment; but pleading a Releaſe of an Erro2 in Law is not ſo, 
koꝛ a Releaſe will not make that Erroꝛ that is not ſo, as appears ta 


the Court on Recozd; but the Releaſe there is only a Bar of the 


Cicration of the Suit of the (Writ of Erroꝛ, fo2 the Court can't pꝛoca d 
but upon a TUr it of Erroꝛ, and the Releaſe may bar that; but if 
Releaſe be pleaded which does not bar the Writ, the Court may p20- 
ceed to examine the Reco2d : And fo is the Caſe, 21 Ed. 3. 54. And 


Difference 
betten Er- 
rors in Law, 
and Errors in 


Fact. 


wherever 
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Biſhop's Caſe. 


wherever they can go on to eramine Errozs, there they muſt take ay 
legal Mays to be infoꝛmed of the whole Recoꝛd. And he quoted the 
Caſe-of Done verſws Sinithers, which was, 1 Cro. 415, 415. 1 Jo 


373.374. 


And as to Biſnop g Caſe, as reported by Coke, it was after in nullo 
eſt Erratum pltaded, but there the Party to out a Certiorari with- 
out Leave of Court, and they held he could not have that TTrit af. 


ter that Plea, whereby he had concluded Himlelf, but that the Court 


might ex Officio award it; and tho' it was annex d to the Recon by 
the At of the Party, pet the Court twk it off, and awarded one them. 
ſelves. 7 Ed. 4. 16. Br. Err. 165. Fitz. Err. 4. the Difference between 
Erro? in Fact and in Law: Fat may be confeſgD, but Erro2 in Law 
can't, ſo as to tie up the Hands of the Court ; fo2 tho' the Party 
does confeſs the Mant of a Crit D2iginal Cap. 8c. the Court — 


not take his Mon and reverſe the Judgment, dut they muſt inſpeit 


Cert ier ai x 


Officio. 


Ch. J. nid 
the Certiorari. 


The Queſti- 
on is, Whe- 
ther the Plea 
in Bar, as 
pleaded, be 
good or not? 


Done and Smi- 
ther's Cale. 


| that Cauſe 02 8 and concluded to award the Crit, 


theReco2d, and be inſtamed. And the Foxm'.of Entries in caſe of 
awarding Certiorari: ex Officio 18, quia expediens _ videtur, to 


know whether there dec a der 0 not. 


Obj The Nature of this Erro) is ſuch as may be confels, fo 
it is only whether there may be ſuch a TUrit o2 no. 


Anſwer. But it is Batter of Law, whether there be nn in 


Holt, Ch. I contra. J am glad my Bꝛotherg can be againtt me in 
this Caſe fo? ſi;ppotting a Judgment, but am x fory I cannot agree 
with their Reaſons. 


1. Becauſe the Queſtion now befoze us is not en * be Ex- 
r02 02 no, but whether the Plea in Bar be god as pleaded. - When 
Erro! is afligned, and. in nullo eſt Erratum pleaded, o a Default 18 


1 | 


made, there the Matter of Erro2 is the Queſtion befoze the Court; 


but now the Matter put in our Judgment is, whether the Plea be good 
02 not, ſo that now we are determining another Queſtion than is in 
Judgment befoze us. Tf. in nullo eſt Erratum be plcaded, 02 a De- 
fault made, no Doubt the Court may award a Certiorari. In Done 
and Smither's Caſe, that which was afligned fo2 Erro?, appeared to 
the Court to be no Erro? ; then the Matter pleaded in Bat of that 
Erroz, tho' againſt the Dekendant, was impertinent, becauſe it ap- 


peared to the Court to be no Erro If in Debt upon a Bond the 


Declaration be bad, and the Plea in Bar be ſo too, pet Judgment 
ſhaii not be fo2 the Plaintiff upon the bad Bar, but againſt him, be: 
cauſe the Declaration appearing bad, the Bar was inſignificant : 
So in Urit of Erroz, if Releaſe be pleaded, and Jſſae thereupon 
found fo? the JIlaintiff, if there appear no Erro2 on the Recozd, the 
Judgment ſhall be affirmed, becauſe the Court are to judge of the 
whole Reco2d befoze em. It a bad Plea in Bar be to a bad Decla⸗ 
ration, oꝛ to a bad Aſſignment of Erro, it's idle, and the Court ſhall 


take no Notice of the Jnſufficiency of it, but (hall judge on the Ke- 
coꝛd. And fo agrees the Caſe of 21 Ed. 3. that Ana > : 
elea 


— 
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Releaſe found fo2 the Plaintiff in Erroz, yet if there be no Erroz, 
Judgment ſhall be affirmed ; but here is apparent Erro), viz. the 
Tant of an Oziginal tn an Action in the Common-Pleas : Suppoſe 
then the Dekendant had not come in gratis, and pleaded a Releaſe, 
but the Plaintiff had aſſigned Erroꝛs, and taken out a Certiorari, any 
it were ccrtified that there was no Diginal, and then the Defendant 
had come and pleaded the Releaſe, as here ; you would not in that 
Caſe have granted a Certiorari, and yet you might as well do it then 
ag now; fo2 now the Ocfendant by coming in gratis ſaves the Plain⸗ 
tiff the Trouble of a Certiorari, and admits Erroz2, but pleads a Re- 
leaſe: So it appears to the Court, there is a good and ſubſtanttal 
Ertoꝛ, and that the Defendant has not barr'd it by his Plea, there: 
fore it's not in Judgment befoze the Court whether there be Erroꝛ 02 
not, there being apparent on the Kecod befoze them. | 

2. This is a Oemurrer to the Plea in Bar, and the whole Event of 
the Cauſe is put in Judgment upon the Demurrer : When there is a 
Demurrer and Joinder in it, the Court is bound to give Judgment 
upon that; not if you award a Certiorari here, you ſtrike the Plea, the 
Demurrer and Joinder in it out of the Cale, and was ſuch a Thing 
ever done? If it be certified, that there is an Ouginal, what will be- 
come of the Demurrer? Fo? if you give Judgment upon Certiorari, 
muſt ſet aſide the Demurrer, fo2 you can't give Judgment upon 
both; fo2 if you do, you muſt give it fo2 the Defendant upon the Cer- 
tiorari, and fo? the Plaintiff on the Demurrer, a manifeſt Contra- 
dition : Tf Oxtginal be certified, and you give Judgment fo2 the De- 
kendant, you muſt waive the Oemurrer put to your Judgment by Con- 
ſent of Parties: And no Caſe is parallel to this; fo2 conſider you are 
not upon the Jfſue of Erro? o2 not, but upon the Point of Bat 02 not, 
fo that is it the Parties demand your Judgment in. 


3. The Want of an Oꝛiginal is confefled here as flatly as can be: 


Indeed the Aſſignment of Erro2 is not compleat till a Certiorari te- 
turned fo2 the Plaintiff; and here you fo2 the Defendant have pꝛe⸗ 
vented him of that by coming in gratis, and admitting the ant of an 
* Oxiginal; but depend upon it, he ought not to aſſign Erroz, becauſe of 
his Releaſe : So he having adinitted it in this manner, both Parties 
demand Judgment upon the Releaſe; and fo2 the Court to go upon 


That the 
whole Event 
nf the Cauſt 
15 putinJudg- 
ment upon 
the Demur- 
ret. 


That the 

W ant of an 
Original is 
flatly confeſ- 
ſ-d, and bark 
Parties de- 
mand Judg. 
ment on the 
Relcate. 


another Point than what is put in their Judgment by both Parties, is 


Aa kind of a Departure from the Doint in Iſſue: 7 Ed. 4. 16. It is (ſaid 
arguendo, That if Erro2 be aſſigned out of the Recozd, as the {Want 
ok an ©aiginal, o2 the like; though the Defendant does confels this 
Etro?, the Court are not bound by ſuch Confeſſion ; and that J agre, 
Ik the Queſtfon be, whether Erroz oz not, as in an in nullo eſt Er- 
ratum pleaded, oꝛ in Oefault to the Sci' fac, which are not full Ad- 
miſſion, but quaſi Admiſſions, and not near ſo full as Pleas in Bar; 


but where the Defendant agrees that there is Erroꝛ, but inſiſts upon 


it that the Plaintiff releaſed it, the Court docs not go ſo far as to 
lay, that they may ſcruple, and ſend a Certiorari there too. It the De- 
fendant in Erro2 comes in befo2e any Certiorari, and pleaded a Bar, 
and 2. Demutrer is thereunto, and it never was queſtioned but he 

2 Ee 3 might 


dt nn 
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a 2 Ce. 6 141. 
1 Jo. 145 
thir it ba in 


both Cales. 


How upon a 
Judęmen in 
Wales, ideo 

cons”, Oc. 


Indtiiiminrt 
againſt ta- 
kers for k.: p- 
ing their 
$0098 Open, 
qu}. 

V. Hoo.-251: 


Tie a Con. 
G hie. 


. 
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might well do fo, and then it would be the fame Thing as if it had 
been certified no Ougmal: Jf lo, ſuppoſe, inſtcad ot Oemurrer, Tue 
had been upon this Þica, and found fo2 the z Dſamtift. would pon in 
that Caſe award a Certiorari ? Pes: You mul maintain it, that yay 
are at Liberty even after a Gerdic, to trp wheezrr the Trial was ta 
any manner of Purpoſe : And what wül the Controucnces of, theſe 
Things be? No doubt, after in nullo eſt Erratum picaded, the Court 


may grant it, though the Party has foꝛcclaſed huntcit from prayiug 


it; but if the Court be inkonncd, that Matters are right below, J 
think, ex debito Juſtitio in that Cale, they are bound to ſend fo? it; 
and / where they can do, J ſap, J think, cx debito Juſtitio, they ought 
ta do it. It has ben ſaid, They could not do it to reverſe a Tudg: 
ment; tho' there are other Opinions to the contrary, 3 Cr. 236, 837. 
it was granted; ſo is 2 Cr. 445, 446. If the Plra-Roll be certified, 
and it appears to be crroneous, the Ockendant befc2e in nullo eſt Er- 
ratum pleaded may alledge Diminution, and get the Vall amended 
below, and certiſied up right 5 and an Amendment mo bela in 
the Body of the Recow, even after in nullo eſt Erratum pleaded ; and 
that is the Reaſon, that upon Diminutjon alledged we oder the 
Clerk ot the Treaſury to attend, where there is an erroncous Judg⸗ 
ment through Fault ok the Clerk, as in the late Caſe at Morriſon 
v. Fanſhaw ; where the Judgment was in a Sci fac? upon Recogni- 
zance upon Crit of Erro2 so; Coſts foꝛ Delay ot Execution, the 
Gb foꝛmal Tay had ban to have it amended below, and to ſend a 
Lertiorari to have it (ent up as amended; but we take. a ſummary 
Map, deſir eng them to get it amended below, if it may be; and upon 


the Clerk's coming up, it's ſet right here: And he quoted the Caſe 


of Gwyn and Gwyn 30 ears ago; Judgment-was. in Wales, ideo 
conſid', &c. quod querens teneat, inſtead ot recuperet;- and this held 
to be Erroꝛ, and great Endeavours made to have ft amended : The 


Docket- Book was right, and the Court ſaid, It the Oacket had ban 


made they would amend by it; and he put the Cale of Done and 
Smithers. | e 125 : Ke 


Anonymous. 


© Everal Houſe-keepers, being Quakers, were indiZcd fo? keeping 
their Shops open on a Dap onaincd by Jyocſamation fo2 a pub⸗ 
lick Humtiation and Pꝛaper; and becauſe they were ſeveral diſting 
Crimes in every diſtinc Offender, and therekoze not to be joined in 
one Indickment, it was quach d. | 


Powell werſus Ball. 


} Fa Bat has a Uarrant to arrei a Man, and another hinder 
bim krom doing it, though there be na actual Arreſt, it is not a 
Reſcous, yct 17 is a Contempt of the Court. 


Per 


we will grant it 


1 Caſe againd OE: Reſcuing.a Perſon arrefied on mean pre 


the Law, and therefoze not like the Caſe of a negligent pe won 


Note, The Caſe upon  Edivenceamaare thus; The Bailiff ftayd 
below at the Street-dooz, and ſent his Follower with the Tarrant 
up thꝛee Pair of Stairs in Oiſguile, who there laid Hands on the P2i- 
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Per Cur, Where a Uiew is pꝛoper, there upon Motion befoze Trial 1 
in like manner as we uſed at the Aſſizes, and that is 
after the Jury fwom, und then it muff be by Conſent, and a Juro2 
withdzawn. 
7 G3. 47: 


Put per Holt, Ch.(Joſk J think me may alvard/a Uliew withbut 
Conſent ; and notwth@anving this Giew, a n may be — 
9 r oo 1 10 


+, «© 0 


A 
1 FLA T6 - 
.--Þ a3: 4 


Wilſon verſus Gary ” e 


ceſs at the Plaintiff's Suit: 


At Nifi-prius, coram Holt. Ch. Joſt: in Middleſex, Che iſt Point of 
Evidence was the o2ziginal Cauſe of Action. 


2. The Writ and UWatrant, by producing Copies of them (02h, 
examined and true. 


3. The Arreſt, chewing - the Manner of it, that-it might appear to 


Rule, upon 
granting a 
View where 


3 


1 1 09 
In caſe for 
reſculng u'* 
Perſon Ar 
ed at' the 
Plaintifl 's © 
Suit, &. 


the Court to have been legal, fo2 otherwiſe there could be no Reſcous; 


and in Point of Damage, they pꝛoved the Loſs of their Bebe. foꝛ 
that the Pulloner became, inſolvent, . could ws had. TUE 


747k 


But as to that, Holt, Ch. Joft. ſaid, In cafe of 3 you call 


have no Favour, becauſe gullty of. a Alolence againſt the Þ2oceſs ok 


ſoner, and told him, He arreſted him: The Pziſoner, with the AC: 
ſiſtance of ſome Women, got from him, and run dow to the firſt 
Floo? ; and the Defendant being below in his Shop, and hearing the 
Noiſe, ran up befoze the Bailiff, open d the Don, and put the J2t- 


ſoner in, and would not ſuffer the Balliff to go and take him. 


And Holt, Ch. Juſt. ſeemed to doubt whether this were a good 
Arreſt, being only by the Bailiff's Servant, 02 if it had been done by 
the Scrvant even in the Bailiff's Pꝛeſence; but yet charged the Jury 


generally, who found fo2 the Plaintiff : But he oꝛdered the Poltes to 
be ſtayed till he had marked it. 


Here the Party reſcued appear d, and was (won as a 7itneſs f02 


the Dekendant, not being made Party to the Aﬀion : Thich Holt, 


Ch. Juſt. heſitantur allowed upon the Reaſon that he ſwo2e to charge 
himſelf, if by his Evidence he diſcharged the Dekendant; but ſaid, Jt 
was what he never had lan befoze, and that if the 2 Dekendant was 
guilty of the Reſcous, he could not but be particeps Criminis : Huw⸗ 
ever he was ſwozn, and his Credit left with the Jury. 


Ee 2 Domina 


The Cafe. 


Whether the 
Arteſt by the 
Bailiff's Set: 
vant Was 


good. 


The Party 
reſcued al- 
lowed as 2 
Witneſs, and 
way.” - 
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Domina Regina verſus Middlemorc. 


Upon an In- Great Number of People were indifed fo? a Riot, and it was 
2 moved, That the Pzoſecuto? Would pitch upon thzec oz four of 


2 them, and try it only againſt them, the relt entring into a Rule, Je 
ber, cov they were found guilty, to plead guilty too; and this was ſatd to be 


3 or 4, Ge. Done frequently to pꝛevent Charges of putting them all to plead, and 


giga, It Judgment upon a Warrant of Attomey be not enter within 


upon » War- the Peat, it can't be without Leave of Court on Potion. 
ney, when Us 

Baldwin verſus Cole. 
1 a. 18 Trover at Nili-prius, coram Holt, Ch. Juſt. upon Evidence the 


be entered. 
that the Sur Caſe was this: A Carpenter ſent his Servant to wozk koꝛ Hire 
veyor of the tg the Mu&n's Pard z and having ben there ſome time, when he would 


Queen's Ya'd 


Carpenter's Tools, pꝛetending a Uſage to detain Tools to enfoꝛce Wozkmen to 
Tool up37 continue till the Hun s Cask was done; and a Demand and Refu: 


a prerenged 


4 ge 


1 Cr. 262. 


is a Conver- 
fion. 


Uſage. ſal being p2oved at one time, and a Tender and Refuſal after : 


Where te Holt, Ch. Juſt. The very Denial of Suns to him that has a Right 
very Denial to demand them, is an adual Converſion, and not only Evidence of 
of the Goods jt, ag has been holden, fo2 what is a Converſion, but an aſſuming 
upon one's [elf the Pꝛoperty and Right of difpoſing another's Gods, 
and he that takes upon himſelf to detain another Yan's Gwds from 
him without Cauſe, takes upon Himſelf- the Right of difpoſing of 
fo. 264 nu them ; ſo the taking and carrying away another Man 8 Goods, is 
Kd Converſion : So if one comes into my Cloſe, and takes my Hozle 

and rides him, there it's Converſion ; and here if the Plaintiff had 
- reteived them upon the Tender, notwithſtanding the Aon would 

have laid upon the foumer Converſion, and the having of the Goods 

after would go only in Bitigation of Damages ; and he made no Ac- 
count of the pꝛetended Uſage, but compared it to the Dof#rine among 

the Army, That if a Man came into the Service, and bꝛought his 
—＋ own Hoxle, that the Pꝛoperty thereof was immediately altered and 
Fart, and not beſted in the Quan, which he han already condemned: And here one 
guilcy =» co of the Particulars in the Declaration being ill laid, the Defendant was 

has found not guilty as to that, and guilty as to the reſt. — 
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Regina verſus Foxby. Vid. antea 178. -9. 


CE bzought a Grit of Etro? of a Judgment againſt her upon 
an Jnditment fo2 being a common Scold; and upon Affidavits, 
That thc was ſo ill, that without Danger of her Life ſhe could not 
conic up out of Kent, where the lived to aſſign Erro2 in Perſon : 

Accowing to the Courſe of the Court, it was moved by Broderick 
and Wells, That ſhe might have Leave to aflign Erro? by her Clerk 
in Court: And Wells ſaid, He knew no Law fo? ducking of Scolds. 


Per Cur', Scolding once oz twice is no great matter; fo2 Scold⸗ 


ing alone is not the Dffence, but the frequent Repetition of it to the 


Diſturbance of the Neighbourhood makes it a Nuſance, and as ſuch 
it always has been puniſhable in the Leet, and ideo indiftable ; And we 
have of late indulged People upon Writ of Erro2 of Judgments on 
Indidments, to appear by 
till next Term, to ſee how ſhe would behave her ſelf in the mean time : 
Foz Holt, Ch. Juſt. ſaiv, Ducking would rather harden, than cure 
— 1 if the were once ducked, the would ſcold on all the Days of 
5 


And in Michiclmas-Term her pus band and the came into Court, and 


| Broderick, That they might align Erroz, which they did. 


A Man, and 
his ſcolding 


Wife, in 4 


Writ of Er- 
tor of Judg- 
ment upon an 
Indictment, 
come in per- 
ſon to aſſign 
Error. 


ttomey: And here they enlarged the Tiine 


Inhabit Paroch' de Weſtbury i in Com Wilts derſus Inhabic 


de Coſtham. 


A Hooꝛ Woman with Child was remove by Omer of two Juſti- 
ces from W. to C. and before the Seſſions brought to Bed there, 


and then the Ower was quathed upon Appeal. 


per Cur, The Child is legally ſettled in the Pariſh of W. from 
whence the Mother was illegally removed, fo2 they ſhall not take ad- 
vantage of their own Wrong ; and ſo it would have bon if they had 
not known of the CUoman's being with Child at the Time of the 
wongful Removal : Tf a Moman with Child be travelling without 
Fraud of the Pariſh in which ſhe is ſettled, and in ſuch Travel is de- 
livered of her Baſtard, it ſhall in that Caſe be ſettled where it was 
bozh, ſecus if there be Fraud ; and accoming to this was quoted the 
Caſe of the Pariſh of Bowham in Efſex fome Pears ago: V. 2 Bulſt. 349. 


Note, Alſo it appear d upon the Ower of Removal, that the Tloman 
had a Dusband who had left her ſeven Pears befoze, "but not faid that 
he was dead, lo it could not be a Baſtard clearly, 


Per Cur', So both Points were clearly againft the Pariſh of W. 


Tracy 


27 
.. 


A poor Wo. 
man removed 
from W. to C. 
aad broughr 
ro Bed there 
before Sel. 
lions, &c. 


So if one tra- 
velling with- 
out Fraud bz 
delivered, 
Child ſhall 
be ſettled 
whete born. 
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Replevin up- 
on a Diſtreſs 
for a Rate up- 
on Tenant of 
Part of a 
Houſe, made 

© before thaw 
ter- day, by 
Verrue of a 
general Wat- 
rant, &c 


How one 
Houſe origi- 
nally entire, 
may become 
ſeveral, c. 


Whether one 
coming in 3 

Wecks before 
Quarter-day, 


may be rated, 
&e. 


Whether a 
Diſtreſs may 
be for a Quar- 
rer's Rate be- 
fore End of 
the Quarter, 
and i it ſeems 
it may. 


Tracy verſus Talbot 


N Replevin, the Caſe upon Evidence befoze Holt, Ch. Juſt. at Niſi- 
prius, was this: The Plaintiff having been a Lodger in the Pa⸗ 
riſh fo2 ſome time befoze, took Part of a Houſe there the Third of 
December, and was rated to the Pariſh as an Jnhabitant fo the 
Quarter erpiring at Chriſtmas ; and befoze Chriſtmas the Diſtreſs 
taken fo2 the Rate, by Uertue of a general Warrant made long be: 
fore fo2 the whole Pear, firſt in relped of ſeparate Tenements 2 
able to the Batiſh. 
Bolt Ch. juſt. ſaid, One Houſe ozig nalſy entire and .undiſtint, 
may hecome ſeveral and diffini, by dividing it into diſtin Partitions, 
and aHlotting them diſtin Avenities, ſo as the ſeveral Jnhabitants have 


no Communication one with another: And in that Cale, if che Owner 


of the Houſe live in one of the feparate Apartments himſelf, and an 
Inhabttant of another ſeparate Apartment goes away, that Tenement 
which he occupied is not now an empty Tenement, but the Poſſeſ- 
ſion of it devolves upon the Dwner, and that with the Tenement in 
his Poſſeſſion befoze make now but one entire Tenement, fo2 which 


he is ratable to the Pariſh : But if there be two ſeveral Tenements 


oꝛiginally, and they become inhabited by ſeveral Families, who make 
but one Avenue fo? both, and ule it pzomiſcuouſly ; yet, in relpett of the 
Dui ginal ſeverally, they continue leverally ratable. 


But two Points were allowen by Hole, Ch. Juſt. to be found te 
cially: 


1. CUhether if an Jnhabitant comes into a Pariſh tha Waks be. 
foze Quarter day, he can be rated to the Pariſh fo2 the whole Quarter? 

2. CAhether the Diſtreſs could be taken by Uertue: of a general 
Warrant made befo2e the Rate, and pet he was very clear in the zze- 
gative in both Points; fo2 by the Statute, Pooꝛ Rates are to be made 
Monthly, and the Reaſon is, becauſe of frequent Changes of Poſſe: 
fion, in reſpeſt whereof only one is ratable ; whereas at this rate none 
— 3 remove in the midſt of a Duarter without being doubly charge- 

af 

3. Pe held, in no Caſe one could be taken up by Uertue of a War: 
rant made befoze the Offence committed, oz by Uertue of a general 
CUarrant, but where the taking would be juſtifiable without any TUar- 
rant at all, other than a Marrant in Law. 

Aath Point which Holt, Ch. Juſt. ſeemed not ſatisfied in, was, 
Whether when a Rate is made fo2 a Quarter, whether they may di- 
ſtrain fo2 it befoze the End of the Quarter? 

But all the Jury ſaid, That the conſtant Uſage was to do it, and 
that to avoid the Milchiet that would enſue if the Party ſhould remove 
out of the Parich befoze the Quarter. 


To 
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To wiich Holt, Ch. Juſt. anſwered 3; It be removed into another R 1 pr 


132110) in tic foie County, they m ght viirain by a Clarrant from the 
JULILLS, as weiſas u che lame Warifh ;; but 17 he removed out of the 
Colnty., e any. tut Remedy fatled: Do he gave dclay ts the Ciſane 
in that Poi. 


. 


Dad verſus Monger. 192 


* 
* 


Bent: Cle {Itaintfff declored, that he was (cifitd in Fi of a cer⸗ 


1 caſe {07 beccuing Goods, which the Hiaintiſt had dis trained (02 
tain Peßuage, c. and ſo ſeitcy, demiſed it ta J. S. fo? a Pear, aud 
ſo from Year to Pear as long as both Parties ſheuld pleale, byin 
Parol Denne, retervirg Rent; and for Bent Irrcar he Dilirained, 
and the Diſtrers was reſcued fron hint by the Ocfendant, fo? which'tie 
Addon was Hwomurbt + Ing here the Plamtiff having laid a Scifin in 
Fe in þ61foi5 was lain to phe it end in proving the Leafe, it ap⸗ 
peat d tt bc fer @ Pear, and fo from Year to Pear as long as both Pur- 
ties pioeſtd+;, and thet the Lefſie ſhould not go away without gipiug 
a Quarter's Warning: And it was kü ſted on by Eyre and Parker, 
That the Leale g ven in Evidence varied frem the Leale dectartd-on, 
ſo they failcd in proving their Declaration. 


But per Holt, Ch. Juſt. It is well enough; fo? the Agra ment con- 
terning the Quarter's Warning is only a collateral gr ment, n 
at all affening the Land in Point of Interest, but ctcerall vs 
the Perſon ef Leſly, and tcrefo2e it nad not be mentioned in tf 
Declaration: And in this Cale, if at the Pear's End the Leſſz hab 
given up the Poſieſſioy without any Warning, he wonid be 1'abke to 
pay a Quarter's Rent by Qertue o this agralment; but tk He had 


— 


r- moment 
of one 15 
— \ * 

ind Aa tier. 


PA 
a 


GC:ef rye 
cuing Goo ic, 
the Plant 
tad d ft-a19'd 
for R-rt up · 
on 1 D miſe 
from Vor to 


Vear, Sr. 


The Agree. 


ment, That 


"Left heuld 


8. x 
gv Quit 
18 * Warn- 
ing, was n 


collatet tl. 


given a Quarter's CNarning, he might quit without more ado; but 
if he once entered upon the ſecond Pear, he would be beund fo? gi that 


Pear, and ts a Quarter's Marning, and lo on; and lo it would be 
if ſuch a Leaſc had en by Oed: If 2 Leaie be fo? a chr, and fo 
from Pcar to Year, as long as both Parties ſpall pleale, that is a 
Lcate binding but ko: one Hear; but it Lefice, without Cauntermand 
of Leſſoz, enter upon the lecond Pear, he is bound fo2 that Fer, and 
lo on: But if Leaſe be fo? a Bear, and fo from Pear to Pear, till fir 


Years ernire, that is a certain Leaſe fo2 ſix Pears: It it be foz a 


Pear, and lo from Year to Pear, as long as both Parties ſhall agry, 
till fir Years-ſhalil expire, that is a Leale fo? ſix P:ars, determinable 


at every Pear's End at the Uill of either Party, And likewiſe held, 


That“ k a Londicd come into a Houſe, and ſeizes-upen {ſome Geads 
as a Diſtreſs, in name of al! the Stods in the Houſe, that will be a 


god Seizure ok all: But he mitt remove them in conventent Time 


ot Common Law; and now ſince the late Statute of W. & M. im- 
mediately, except it be Pay 62 Com; and here, fo2 that the Seiziire 
was on Monday, though of Farrels of Ber, not eaſily removeable, 


'f at ail, without Damage, and no Removal till Wedneſday, when 


the Dekendant took them by Uertue of a Replevin, in which the Leſ- 
i ſec, 


Term. S. Trin. 3 Annæ, in B. R. 


8 Co. 146. 


Detinue up- 
on Bailment 
of O. C. s 


\ Picture, &c. 


\&, not the Diſtrainant, was made Defendant ; and beſides, the Plain 


tiff quitted Poſſeſſion of them the two intervening Nights, and had 
not the Poſſeſſion at the Time of the Taking by Uertue of the Replc- 
vin, without which there could be no Reſcous, the Plaintiff was non: 
ſuited. In this Caſe it appeared alſo, that the Oiſtrainant dꝛew Beer 
out of one of the Barrels; which, per Holt, Ch. Juſt. made him a 
Treſpaſſer ab initio as to that Bartel only. 


Rich verſas Aldred. 
IN Detinue fo2 Oliver Cromwell the Pꝛotedor s Pizure: 


Per Holt, Ch. Juſt. at the Trial : Jf A. bail the Goods of C. to B. 
and C. bꝛing Detinue againſt B. fo2 them, B. may plead the Batlment 
to him by A. to be redelivered to A. and ſo bing in A. as Garniſhee, 
to interplead with C. and if A. bail Ss to C. and after give his 
whole Right in them to B. B. can't maintain Detinue fo2 them again 
C. becauſe the ſpecial Pꝛoperty that C. acquires by the Bailment is 


not thereby trangferred to B. 


Caſe for mali- 
ioully indiQ- 
ing the Plain- 
eift's Wiſe 
for Felony. 


Ma!ciam ſe- 


e. 


Tlow the 
Plaintiff 


— ought to have 


procee ded in 
hit Action. 


Former Oath 
of the Deten- 
dant's Wife 
allowed for 
Evidenceot a 
Felony com- 
mitted. 


Johnſon & Ux' verſus Browning. 


15 caſe fo2 malicioully invizing and pꝛoletuting the Wife foz Fe- 
1 lony, whereof ſhe was acquitted : Declaration recited the Jndi- = 
ment, continent? materiam ſequentem; and in the Recital of the 
Goods ſuppoſed to be ſold, it was Valoris of ſo much; whereas the 

Jndi#ment was Valentie of ſo much: And it was objeed, That this 
was a Aariance from the Jndi#ment, but over-ruled ; fo2 that was 
the ſame in Subſtance, and ſo materiam ſequentem; but if they had 


- undertaken to ſet fozth the Indidment in hec Verba, it would have 
been a fatal Exception. | 


Nota, Per Holt, Ch. Juſt. To da the Buſineſs fully, the Plaintiff 
ought to have a pꝛoved Copy of the Bill exhibited, and that it was 
found upon the Dath o2 Procurement of the Oefendant ; but their 
Names upon the Back of the Bill is ſufficient Evidence of their be- 
ing won to the Bill, tho' the TUriting upon the Back be no Part 
of the Recoꝛd: Fut it may be pꝛoved, That the Oefendant was a 
CUitneſs without having the Bill; but it were, J ſay, mo2e clear to 
have the Bill: And the firſt Part of the Ocfendant's Defence in this 
Caſe, muſt be to pzove a Felony committed; fo2 without that it's im- 
pollible he could have a pꝛobable Cauſe of Pꝛoſecution; and here, be- 
cauſe no Body was by at the Time of the ſuppoſed Felony commit- 
ted but the Ockendant's Wife, who could not in this Caſe be a ITlit - 
neſs to pꝛove the Felony committed, Holt, Ch. Juſt. allowed her 
Oath, which ſhe made at the Trial of the Jndixment, to be given in 
Evidence to pꝛove a Felony committed; foz otherwiſe, one that — 

e 
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be robbed, & c. would be under an intollerable iſchiet; fo? if he pro- 
ſecuted foꝛ ſuch Robbery, &c. and the Party ihould at any Rate be 
acquitted, the JNoleento? would be able to an Action fo? malicious 
1)2oſccution without a Poſſibility of making a good Octence, thaugh 
the Cauſe of J2olecutton were ever ſo pꝛegnant. 


To which Darnell fo2 the 12lainti(C ſaid, Tf Oath had ben made 
freſhly after the Fat committed, that Path might be admitted as Evi⸗ 
dence of it, ſecus not, but here it appeared a Tatrant was taken out 


unmed. ately, but nothing done thereupon till the Dekendant had lub 
ſequent falling out with the Plaintiff. 


And Holt, Ch. Juſt. ſaid, The Fact of Pigot's Caſe fn 1 Cr. was 
this: A Sonein Law tindifcd his Step-mother fo? poiſoning her Hus- 
band his Father ; and the being acquitted, brought an Atton fo2 malt- 
ctous 122ofceution agatnit him, and recovered Damages againſt him; 


Ohy. Thar th= 
Oath ongks 
to have heen 
f. efhly made 
after the Fact. 


and he to requite her Kinoneſs, bꝛought an Appeal of Murder: . F024” wah 


Clhercupon ſhe was tried, and convited at the King's-Bench Bat, 


and carried down, and burnt in Berkſhire, where the Fat was com“ 


mitted. And he remember'd another very lately, where a Fellow 
bought an Adion fo? ſaying of him, He was a Highway-man ; and it 
appearing upon Evidence that he was ſo, he was taken in Court, 
committed to Newgate, and conbicked and hanged the next Seflions : : 
So People ought to adviſe well befoze they brought ſuch Actions. 


And Darnell remember d the like Fate, which befel a Client of his. 


Buſhell verſus Paſmorc. 


3 was delivered as an Eſcrow to a third Perſon to be his Dad to 
the Plaintiff, upon his vacating a certain Judgment, which was not 
done, Et fic non eſt Factum, & de hoc ponit ſe ſuper Patriam ; with- 
out adding, Et pred' the Plaintiff. ſimiliter : The Plaintiff replies, 

That it was delivered as an Eſcrow to be delivered to him upon his 
- Payment of 20 s. towards vacating the Judgment, and Iſſue there: 
upon; that is, upon a Traverſe of its being delivered as an Eſcrow 

to become his Dad upon vacating the Judgment; and on Evidence, 
it was (won to have been delivered as an Eſcrow to become the Deen; 
_dant's Deed upon the Plaintiff's vacating the Judgment. 


And here Holt, Ch. ]. held, That there is no Difference betwan dell 
vering a Deed as an Eſcrow, to become the JIarty's Oced upon his 
doing ſuch a Thing, and to be delivered to the Party as his Deed upon 
his doing ſuch a Thing, fo2 in neither Caſe it's his Oecd till the ſe⸗ 
cond Delivery: And he laid, Ik a Man delivers a Writing as his 


Deed to a Stranger, to be delivered by him to a third 1Jerlon upon 
his doing ſuch a Thing, that is a Deed ab initio in Truſt fo2 the third 
FE 


Perſon 


EBT upon a Bond: The Defendant pleads, that the Bond 


Debt upon a 
Bond : Plea, 
That it was 
delivered as 
an Eſcrow, 
c Et fic nen 
eſt Fad um. 
Rrpl, 

wiih a Tra- 
verſe of De- 
f-ndan:'s 
Plea, and IC. 
luz thereon. 


Waere no 

Diſtætence 26 
to the Condi- 
tions of Deli. 


very. 


Vid. 827171. 
2 
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' Perſon upon a Contingency Vut upon the Saying in 5 Co. Peri- 
man's Caſe, 84. b. he was content to have the Matter found ſpecially, 
but the Plaintiff was nonſuited upon another Point. 


Tue tes And Holt, Ch. Juſt. ſaid, In all bis Time bo in c knew ſuch a 
1 Plea as this ; fo? all theſe ſpecial Non eſt Fa&tum's, in caſe of Eſcrow 


impertinent, mpertinent, fo? thereby the Defendant bzings all 
_— mſelf ; whereas if he had plcaded non eſt Feſtum ge- 


brings all the nerally, he would turn the Pot of whatever is neceſſary to make it 
| Proof upon Hig Deed upon the Plaintiff : And it was agreed by all, that the Deed 
ths . can't be an Eſcrow to the Party himſelf. 


DE 


D K 
Termino 8. Mich. 


Anno z Anne, in B. R. 


—_— * 
— —_— , 
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Coram, Holt, thief feli. 


Powell, ] 2 n 
ö 5 Cone, 
1 | Culliford' Cake. e e 


TE being acquitted upon an Inditment. of Murder in the 

Country, and an Appeal bzought, and Time given by the 

Judge of Afſize till the next Afſize to plead : In the Inte⸗ 
| lim the Appellant bzings an Habeas 
| to remove the Gccoꝛd and Body of Appelle up hither, and at a 
Judgr's Chamber the Parties agta d ſo that the Appell” was let go 
upon Bail. The Agrecinent being now perfected, and a Releaſe given 
by the Appellant, and the Appellee appearing upon his Recognizance, 
Eyre moved to have him diſcharged, p2oducing the a and a 
Councel appearing (02 the Appellant to conſent to it, 


here; and then when we arc thus poſſeſſed of the Beco, he muſt be b 
_ arraigned upon it, and then he may plead his Releaſe; o; if the Ap- 
pellant be not ready at the Return thereof to arraign him, and does 
not appear, he ſhall have a Sci' fac to bzing him to do it; and if he © 
docs not come at the Return thereof, he ſhall be nonſuited. and the 
Appelld is not thereby diſcharged; fo2 here being a Reco2d againſt 
him, he ſhall thereupon be arraigned at the Suit of the Quan, and 


to the Cafe where two Indiaments are againſt a Perſon koꝛ one 


Fai, as one by the Cozoner's Inqueſt, and the other by the G2and 
Jury. and he is arraigned, tried * acquitted upon one of them; 


Fk 2 vet 


rpus and Certiorari, Ali 


An 
as r 
gainſt one ac- 
quitted at the 
zes u 
— — 
of Murder, 
Ce. 


Motion to 
have the Ap- 
pellee diſ- 
charged. 


But per Cur', The Certiorari and Habeas Corpus mult be return'd 5 He muſt 


2 arraigned 


here, and then 


he may plead 
_ 28 | 


then he may plcad auterfoits Acquitt'; Fo2 there being a Reed fun, A. 
againſt him, that Recozd muſt be diſcharged t And it was compared 


a. — * 


a. Term. S. Mich. 3 Annz, 


in B. R. : 
yet he is not thereby diſcharged, but ſhall be arraigned de novo uno 
the other, to which he may plead the fozmer Acquittal on the other; 
but now the Courſe is at the Old Baily, and indeed moſt eaſy and fair, 
to try him upon both the Indickments at once. 


W. 


Domina Regina verſus Weekes. 


Return of a | | H E Sheriff returned a Reſcous thus: Firſt, Non eſt invent. 

— er é in Ball. mea, and Executio Reſidui iſtius Brevis patet in Sche- 

Repugnancy. dula huic Brevi annex', and that was of a Taking and Reſcous, and 

the Return of theReſcous was quaſhed fo2 the Repugnancy. Foz per 

Cur', After non eſt invent, all the reſt is idle, and there remains no 

moe fo2 the Sheriff to do. But note, upon the Return of Reſcous, 

the Sheriff always concludes, that after the Reſcous made, the 
Defendant non eſt invent” in Balliva. 


Domina Regina verſus El. Franklin. 


A wenn Ch E mas inditted at the Quarter Seſſions of a Bozough fo2 erer - 
— — rag ciſing the Trade of a Goldſmith, not having ſerved Seven Pears 


the Trade of Appꝛenticeſhip to it. And Eyre moved to quaſh it, foz it appeared 
a Goldſmith, that it was a Pear after the Offence committed. 


not having 


Year A. But per Cur. upon Uiew of 5 El. c. 4. where a Boiety of the 
prengiceſhip Penalty goes to the Inkozmer, a P2oſecution upon that Statute 
** muft be within a Pear by the Inkonner; but where it is purely at Suit 
bolt the Auen, che has two Pears; and where the Penalty is diffri- 
buted as Moiety to the Quan and Botety to the Jnfozmer, and no 
-_- Paoſecution within the Pear, the Quan has another Pear, and ſhall 
have all the Foxfeiture. ene e e wy 
2. Exception was, That the Quarter Seſſions of Bozoughs 
ought not to receive ſuch Indidments, but only thoſe of the Coun- 
ty at large: And fo2 this he quoted the King ver/# Taylor, and ano- 
= Caſe in 13 W. 3. where the Jndiftments were quached upon that 


But per Cur. The Contrary has been ſettled on Debate ſince, and 
there is no Danger of Dppreſſion, becauſe a Certiorari lies.. 


3. Exception was to the Caption, and was this: Jaratores, &c. 
ſuper Sacramentum ſuum preſentant exiſtit. And this being Non⸗ 
ſenſe,” the Indidment was quach d fo? it. a 


Note, per Cur. Then one removes an Indidment by Certiorari, 
he ought to appear above the Term it comes in, oz eiſe he foxfeits his 
Recognizance that he enters into fo2 the Trying of it; but ſuch ap⸗ 
pearance nad not be in Perſon, but by his Clerk, and without, he 
can't have a Copy of the Jndiftment to quaſh it. 


Note 
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- Mole likewiſe, one caunot move tohuath an Inviament fo) f 
in the Caption the ſame Term it comes in. „ 


per Cur. After TUrit of Etro bought, if the Recom be not "me Wir de Exe- 
tified at the Return of it, upon Certificate thereof from the Dffiter << 
of the Court in which the Writ of Erro2 is returnable, the other of Error 
may have a'Writ de Executione Judicii of Courſe, and the Party brought. 


can t hinder ene en a new CUrit of Erdl. 


Boiſloe verſus Bail 


depend; Alault Pitter and Wounding. Defendant as to Treſpal 0 
the Vis Armis pleads Not guilty, and quoad Refiduum Tranſgr Afrotc ad 
pleads a Stibmiſfion to an Award of all Controverſies, and ſets fozth hh) 
an Award made, viz. That the Defendant- ſhould - pot. de two Fowls 1 80 
at his Manſton⸗houſe in Old-Bedlam in London, to be eat by” the 
Plaintiff and his Friends on Wedneſday-oz Thurſday in ſuch a Merk, 
in Satisfalion of the ſaid Treſpaſs; and avers, that on Tharſda 
in the ſaid Meen he did pzovide two Fowls at his Banſion-houlſe 
afozeſatd; 8c. but that the 1 Plaintiff no2 his Friends did not come. 
To this it was replied, that Wedneſday was the Day appointed foz 
the Fowls, and traverſe” that it was Wedneſday 82 Thurſday. - To _ 
this a Rejoinder and 'Derſitrrer ; and it was urged, that the baer dn Ard, 
Award in this Caſe was not a _ Bar without an Etecution ok it, of « collare- 
becauſe it was of a collateral Thing, of which the Plaintiff could * 
not have an Action: And fo2 this was quoted Kelw. 121. fo2 an Ac- 
cov without a ſatisfa#ozy Conſideration can't be god; and f wre 
have no Remedy fo2 what is awarded, it is in the Power: ok the De⸗ ya 
kendant whether he will ſatisfy us o2 not. 9 Ed. 19. a. 9 Co. 79: 
17 Ed. 4. 8. a. that Accow, and Tender and Refuſal, 15 not a good 
Var, and the Reaſon is becauſe an Action would not lie upon the Ac⸗ 
com for the Plaintiff, 16 Ed. 4. 8, 9. 1 Ro. Ab. 128. Stiles 2435. | 
2. Exception was, That the Treſpaſs: declared on was quare V+ 3 No Confi. 
& Armis, &c. and there was no Conſideration o: Submiſſion of the erniog of 


Vi & Armis, and ſo this Award could not be a Bar to the Decla- _—_— 


ration. 

3. That it being at the Eleiion of the Defendant to p20vide the 3. That De. 
Fowls on Wedneſday 02 Thurſday Y, he ought to give the Plaintiff . 
Notice on which of the Days he would p2ovide them, and the Time Notes oi 
of the Day on which he would have them ready; fo otherwiſe, if the Day, and 
Plaintiff came on Wedneſday to his Houſe with his Friends, the 8 when, 
Defendant might ſay he thould not pꝛovide the Fowls till next Day, 
and if the Plaintiff did not come on Wedneſday, the Defendant 
might ſay he had p2ovided the Day befo2e. "In 

4. In this Cale it was not enough to ſay, that he had piovided the He alfo 
Fowls, but he ſhould have tendered them, fo2 the Wozds of the Award thould — 
ate, provide and give, Cc. ered the 


owls. 


5. There 


75 1 


85 


222 — Tem 8. S. Mich. 3 Anne, | in B. R. 


— 


5. No Venue 4 35 Thert is ng Venue ld where the Fowls were pzouided, only 
_ 18 to be at the Defendant's Houſe in Old Bedlam, London : And in 
Fay London the Venue ounht to be laid in the TUard, which is like a 

Hundzed, oz in a Pariſh at dealt. which 8 the Nature of a Aut in 


* another County, 


co the Firtt, it was anſwered by Serjeant Hall, That. avg ob 

wks did hold, that an Award ofa collateral Matter,-in-Satisfattian 

Vile S The If Damages, was not a good Plea in Bar without alledging Per. 
Jones 6. 158, fO2mance ; becauſe, as was then held, no Remedy lap upon the Award: 
= But that Reaſon fails, fo tho it be true that no Remedy lies upon 
if Awerl of the Award it ſelf fo2 it, yet an Aſſumpſit lies upon the Submiſſion, 
Matter in $3- Which is a Pꝛomiſe of Perfozmance. And to that :Pyinion,”"CUet 
en 8 Juſtice Holt did very ſirongly inc line, fo2 he ſaid, it had been otten held 
god Plea ok late Dapz, that the Submiſſion mutual was an aßual mutual ive 
ia Bar, with- mile of Perkozmance; and ik this had been upon a Band, awarding 
our alledging a Collateral Matter had been a good Award, betauſe tie Party has 
Remedy upon the Bond of Submiſſion; and ik there be Remedy fon 
the Thing awarded, it needed not be aperr;d eretuted, and if ſo, the 
Fourth Dbjeftion, vir. the Mat ol Aung of. Tender, falls tothe 
Gzoupd. Ls ta the not ſubmitting the I & Armis. it concerns iht 
Queen, and cannot be ſubmitted by the ies. Ns to the Chic 
DPhjection, it was anſwered; that the giving of; Metice was-nat-neceſs 
_ ſavy, -fo2 the Defendant bp the . Avsed; had the Advantage of-at 
' Eledion given him: And ta d * the . ok a Vena 
n 1 7 : T7; 1089 as 


Thc Wane of Us which Holt, Cb. J. fa, the Want of a Venue is only curable 

Venue kow h uch Plea as admits the Fat foꝛ the which it was neceſſary to lay 

curable. Venue ; as if Debt be upon a Bond, and no Venue laid where the 

Bond was made, if Demurrer be to it, it will be ill; but if the De- 

- Court d. fendant plead a Releaſe whereby the Bond is admitted, that helps the 

— Declaration. But in this Cale, by reafon of the Frivolouſneſs of. | 
che letter. the Aion, the Court gave 0 — * * on to compo- 

mile the Deter. 


, per Cur. » Tf one pꝛetending Citle to the Land gibe Security to 
the Tenants to lave them harmleſs upon paying him the Rent, and 
after another recover in Ejedtment againſt! them, they have not yet a 

Me ba - Kemedy upon the Security till Recovery of the mean Pꝛoſits, which 

2+c0n'5-' jg from the Time of the Action bꝛought, and without an attual Entry 

there can be no Recovery of the Profits. 2 | | 
| | 1114 T TL 

Veune to per Cur: 41 a Man ſinn aLeaſe in one County 02 Gill of Lands | 

Ejectment. in another, yet the Jury mult come kran the * where the Land 

lies in an Exclment upon (uch Leaſe. 


Per Cur. A new Trial is never granted fo2 Want of Evtdence where- 
of the Party was appziſed, and which he might have at the Trial. 


n 


3 Per 
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per Cur. If one levy Part of his Debt by Fi. fa. he can't after 
take out a Capias fo2 the whole, but his May is to return Fi. fa' by 
which it may appear how much is levied, and then take a Ca. Sa. fo2 
the Reſivue, 


Per Cur. No Tythe due 110 Fiſh of common Right, but it may be HR 
by Cuſtom: h 65 Vent. 5. 


In Replevin, the Avowant ſafd, That he was poſſeſs'd fo? Pears, W 
and made an Ander ⸗leaſe, elerving Rent, &c. fo2 which Arrear he di⸗ vowry in Re- 
ſfrained, The Plaintiff is nonſuited, and Return frrepleviſable * 
awarded ; and upon the Return of the Writ of Jnquiry, the Excep⸗ pieaded x 
tion taken is that the Avowzy was naught, fo2 that the Avowant prciular E- 
pleaded a particular Eſtate, without ſhewing who had the Fe, and N 
the Commencement of the particular Eſtate ; but tho that were bed the Fee. 
bad, yet being after the Monſuit, it was to late, fo2 the interlocu⸗ 
tow Judgment is ſuch on which — of Erro? lies, as in Judgment 


on Ilrit of Dower. 


Stanyon verſus Davis. 


"Rroz of a Judgment in the Barſhal's Court, wherein the Plain- — of 
tiff did declare, that at ſuch a Day, in ſuch a Pariſh, in Conv Ine Rg. 

Midd', he did deliver into the Stable of Defendant (thus, pred” D. Court, C-. 
com Hoſpitat* adtunc & ibm exiſten in Stabulum deliberavit) a cer- 

tain Gelding, to be by him ſafely kept at a reaſonable Rate, and ta 

be ſafely re-delivered by him to "the Plaintiff ; that the Defendant 

adtunc ib'm tam negligenter the ſaid Gelding did keep, that thzough 

his Defett it was taken out of his Inn, and ſo immoderately rid and 
whipped, that he was quite ſpoiled. Uervdi# and Damages fo? 

the Plaintif, and Judgment fo2 him below. And now upon the 

CUrit of Erroz, Raymond and Cheſhire, at ſeveral Times, excepted : - 


1. That the Hozſe fo2 ought appears was put into the Defendant's Words indif. 
Stable without his Pzivity, and if ſo, he was not bound to take any e. een 
Care of it; fo2 as the Declaration is wowed, it is to be underſteod char Caſe 
that it was delivered into his Stable, he being a common Jnnkeper, #bich mikes 
koꝛ pred D. com? Hoſpitar' exiſten' muſt be taken in the ablative gd. 
Caſe: But the Mods being indifferent to an Ablative o Dative, and 
taking them in a Dative making the Declaration good, and the other 
bad; per Powell, Powis & Gould, abſente Holt, it ſhall be taken in 
that which makes it god. 

2. Dbjeftion was, That no Place was laid where the immoderate Rf- Rule of Aver. 
ding was, no2 that it was within the Jurisdition of the inferioz en 
Court: And it was laid down fo2 a Rule, and agreed unto by the interior 
Court, That whatever is eſſentially neceſſary to maintain an Action, if Court, co 
the Aion be bought in an inferio2 Court, that Batter muſt be wen obe 


averr'd to have been within their Jurisdittion, otherwiſe they mw no Juriſdiction. 
uris⸗ 


2.2.4 
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Al go4. 


The ſole 
Cauſe of 
Action was 
not kee ping 
the Gelding 
ſafely. 


ker zerſas Aſhwood, Mich. 10 W. 3. in B. R. And in Paſch. ult, 


— 


Jurisdiction; fo2 whatever is not averr'd to be within their Jurisdictio 
ſhall be intended out of it. Vid. 1 Saund..7 It was aiſa agreed 


clcarly, that it that which is the Giſt of the Aon, and the compleat 


Cauſe of it, be laid within the Jurisdiction, and the Declaration ſhewg 
further Matter, which is only Aggravation oz conſequential Oz. 
mage, without which the Aﬀion would have lain, fuch Matter ne 
not be averr'd to be within the Jurisdition ; as in caſe fo2 calling a 
CUoman a. TUhoze, whereby ſhe loſt a Marriage, there not only the 
Toms, but alſo the Loſs of Marriage, muſt be alledged to be within 
the Jurisdifion, bccauſe the one without the other would not main: 
tain the Aﬀion ; and there one may confeſs the Mods, and traverſe 
the Damage. So in Treſpaſs by Yaſtex fo2 the Battery of his 
Servant, whereby he loſt his Service, the Loſs of Service, as well 
as the Battery, muſt be lafſy within the Jurigdition, But in an 


Adlon by a Tradeſman fo? calling him a Cheat in his Trade, where: 


by he loſt his Cuſtomers, there the Loſs of Cuſtomers nad not be 
alledg'd within the Jurisdifton, becauſe the TUlozds are afionable 
without it, and it is only Aggravation. 1 Cro. 570. 1 Ro. Ab. 546. 
1 Jo. 448. Aﬀion fo? arreſting one in another an's Name, with 
out Conſent of the other, per quod his Creditozs came all and ar- 
reſted him. It is not n&dful to alledge that the Creditoꝛs came up- 
on him within the Jurigshifton, becauſe the arreſting in another's 
Name, without the other's Conſent, is in it ſelf aionable. Then 
the Doubt was, Whether the Oefendant's Neglet, in ſuffering the 
Gelding to go out of his Cuſtodp, was. a compleat Cauſe of Alon, 
without any Regard to the Riding, &c, 12855 F 


And Ward urged, That the ſole Cauſe of Mion was the not keeping. 
the Gelding ſafely, accoming to the Contract, and faz this quoted 
the Regiſter 106. Raſt. Ent, 3. and then it being a Nonfeſance, uq 
Venue need be where the Nonfeſance was. Vid. 1 And. 139. & Walk 


upon Argument of this Caſe, Holt, Ch. J. agk'd the Council fo 
Plaintiff in Erro2, It the oziginal Declaration han been in thi 


Court, whether they would venture to demur to it fo2 not chewing 


Judgment 


firm d. 


the Place the HÞozſe was immoderately rid in? And be aid, ſure they 
wauld not. And then if this were a god Declaration in a ſuperio: 
Court without that, then it will not be neceſſary ta aver it within che 

Jurisdiction of an inkerta: Caurt in an Aign bzought-there. Eu 
which it was anſwered by Cheſbire, that the Juferenc uf nat kollom, 
fo2 if Indebit' aſſumpſit be in a ſuperioꝛ Court faz ſald aud de. 
livered, though no Place be laid where the Sale oz Delidery was, 
pet it is no Cauſe of Demurter, but the not alledging it to be wilh⸗ 
in the Jurisdixion of an inferiour Court wauld be fatal. Vide S- 


mile, 37 H. 6. 2,3. 


But per tot. Cur. The Judgment was arm d, foz the Neglect of 
not keeping accoding to the Contrada is the (ole Gift of the Action; foz. 
if the Declaration had been, that the Defendant did fo negligently 


keep the pozle that he was taken out of his Stable, and rid into 


Somer- 


— 
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<omerſerſhire to his Damage, &c. the Aton would. lie: Oꝛ that he 
ſa negligently-kept him, that through his Neglect he was beat 02 a- 


buſed, 02 wanted reaſonable P2ovender in his Inn. Aud the (ole 
Cauſe of ation is his Neglei ot due Caxe of him. Jud affirny. 


Note, The Chief Juſtice remember'd the Cale of Mayo and Combe Where the 
in my Lo2d Hale g Tjme, where the Counterpart of an ancient Deed an ankle 
was admitted in Evidence, and. a ſpecial Uerdid being found in the Deed loft, &. 
Caſe, finding the o2ziginal Deed, it concluded prout per le Counter- ne 4. 
part it did appear: And this was lo done to pꝛeſerve the Pꝛecedent. evidence. 


And nom all the Court held, that the Counterpart of an ancient 
Deed, which might be loſt, was god Evidence with other Circum- 
ſtances, but not of it (elf without other Circumſtances ; but that a 
Countetpart of a Deed leading the Uſes of a Fine was of it ſel 
god Evidence, 15 
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Fox ver ſus Tilly. 
Der Tupou a Sond conditioned to ſave the Plaintiff harmleſs Bond may be 
again& atl Eſcapes, which he hay ſuffered as Warden of the aden G. 
Heet Pyiſon, and on Demurrer to the Kezoinder, which was in it (elf darmleſs - 
8 Departure from the Peg, which wag a Non fuit damoihcatus, and pad pat 
a ſpecial Damage replied, and Continuance given to the firſt Day of wer dean 
this Term: Che Court took a Diverſity: betipeen a Bond £0 ſave curuce. 
- harmleſs aggiaſt future Eſcayes, fo2 that woulp be void, and a Pd 
to ſave harmleſs againſt paſt Eſcapes ; fo2 though it were unlqwfyl to 
ſuſter them, yet one may contra to inyempnify one againſt a;Penal- 
ty already incurr'd againſt Law. And note, here the Court was in⸗ 
fopmed that the Plaintiff was dead, and therefoze they ought nat to 
95 to Judgment. To which they anſwered, Ik that were fo, the De- 
fendant muſt come and plead it as a Plea puis Darrein Continuance, 
aud make Dath of the Truth of it, otherwiſe they would not take 
Notice of it, and if the Plaintiff were alive on the Continuance 
Day, they might well give Judgment; and accomingly the Plaintiff 
bad Judgment. Fo2, per Cur. if he dies befo2e the firſt Day of 
Term, we can't take Notice of it without it be pleaded as puis Dar- 
rein Continuance, and if he were alive the firſt Day of Term, the 
Judgment ſhall relate to that Day. * 


Per Cur. It A. give Bond by Name of B. and he is ſued by Name where „ 
.of B. he may plead Biknomer, and the other muſt plead that he made m- tes a Bog 
the Bond by the Name of. B. and efipp him by demanding Jupgment ; f 1 N=e 
{i again his Dad, he onght to be admitted to ſay his Name is A. to we, Gr. 
aud then the Defendant may rejoin, and ſay that he mave no ſuch 
Dald, and this the Defendant muſt do without Oyer, foz if he pay 
Oyer, he admits his Name to be B. | 


0g FT, Tf 


— 


— ——— 
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Irregular to 
proceed on 
Bail. Bond 
tiil Eſſoin- 
day of next 
Term. 


Upon a Sc. 
fac againſt 
Tertenants, 


they all ap- 
pear, &c. 


Thar fuch « 
joint Plea is 
bad. 


This n 


ing a Non- 
tenure by Im- h. 
plicatio n. 


When a ſpe- 
cial Non- te- 
nure may be 
plraded. 


County, the regular and neat May is to —— by dem 


Jf a Urit be returnable in one Term, the Defendant ovght to 
put in Batl in that Term, (that is) at any Time befoze the Efſoin- 
day of the next Term, and till then it's irregular to pꝛoceed upon the 
atl-Bond ; but one in the mean Time may take an Alignment upon 
it, and a Warrant. 


Adams verſus Tertenants of Savage. ns 34, 199. 


HE Caſe being moved again this Term, it apprar d on the 
Becoꝛd to be thus: A Sci fac by Adminiſtratoꝛ upon a Judg⸗ 
ment by his Inteſtate, to warn in the Tenants of ſich Lands as were 
Savages at the Time of the Judgment, dc. The Sheriff returns ſe- 
veral Tertenants, among other J. and $. his Wife, Tenants ok a 
capital Meſſuage called B. and alſo of the Manoꝛ of B. All the Te⸗ 
nants appear, and plead in Abatement jointly, viz. That one G. I. 
is Tenant of the Fra hold of the — ol B. and lo pꝛay Judgment 
of the Writ, & quod caſſetur. 


And per Cur', The Plea is clearly bad: 

1. F02 them all to join in the Plea, when they are return'd ſeveral 
Tertenants ; fo2 if A. be return d Tertenant of one Pavel, and B 
of another, A Kart plead that ahother is Tertenant of another Pat⸗ 
— * ap not returm u, dut as far as it aifefs himſelf, not quatenus it 


COLES El ,4331:l 

EY . ecow is; ##pleaving'a Non tenure by Tmplica- 

if G.T. d Tenaut of the Frehold-88 the Wand? of B. of 
J. and S:his Wife are Cenants return d, that s an Impli⸗ 
{that ufd 80 are not Tenants of it, and therskoꝛe Kd ; fora 
poet tind "tholigh kt were expielly pleaden, is not a gvod Plea td 
a Sr fad upon Judgment in a perſonal-Aﬀion; betauſo it'is direttly 
to tatity the Return of the Sheriff: Jt has bern a Queſtſbn;-TUhethee 
a-ſperial Mon-terure could be pleaded in that 12 But that it may 
ig now letklen, vid. 3 Cr. 872. 8 Ed. 4. . 1. 11 but in Sci'f 
to have Execution ot a Judgment in a r Attion, The! may plead Non- 
reniife againſt the Return of f the Sheriff, becauſe there the Frethold; 
ſo much kavour d in Law, is at Stake: Beſides, as tothe Pleab 
ing ot this in abatement, if the Sheriff has return d all the Terte⸗ 
nants in his County, it's altogether impzoper to plead it in Mate 
ment, that there are other Tenants in another County not returns; 
—_— in that Cale, there are none to be ſummoned by that Sheriff: 

And the Sheriff having returned all in his County, has done his 
Duty; but if it be pleaded, that there are other Tenants in the lam 


tion. 


* other 
rſon Aur Daw- 


Judgment, if they ought to be put to anfter quou 7 
ſumnioned; koꝛ which ſe the Precedent in Saund. leffe 


ſon's Caſe ; but it's true, that Pꝛecedents are both Mays, but Judg⸗ 


ment is never accowding to Concluſion here, quod breve caſſetur, but 


only to ſtay quouſque, fo2 Judgment ſhall not be to abate a CUrit but 
where the Plaintiff may have a better. * 
. | | | 


* 


1 


> * nne. 


1 


Term. S. Mich. 3 Annz, in R B. 


And Holt, Ch. Juſt. quoted Kemp ». - - - Owen 134. where it is Where « Te. 
held, That a Tenant foz Pears is a good Tenant to plead in Bar Ven, may 
to a Sci fac on a Judgment foz Debt 02 Damages, becauſe that is pie«d in ec 
only in the Perſonalty, Secus to a Judgment in the Realty. M one 4 


- Jointenant be xeturned, he may plcad that another is Tetiant of a w 


Et per Cur, Reſpond' ouſter, 


Firz-Hugh verſus Bremin gton. 


Rro2 of a Judgment in the Barſhal's Court in Debt upon a kor of « 
E Bond, where the Detendant upon Oyer of the Condition, which n 
recited, That the Plaintiff was become an Appꝛentice to the Defen- Conn, upon 
dant fo2 ſeven Pears ; and then the Condition was, That if the De- Condition of 
fendant, at the End of the ſaid ſeven Pears, ſhould make, pꝛocure, oz * Hege 
cauſe the Plaintiff to be made free of the Company of Joyners of plaintiff 
London, if thereunto requeſted, then the Obligation to be void. To freemaa, of 
this the Defendant pleaded, That ad Finem of the ſaid ſeven Peats, ©* 
02 after, till Time of Action bzought, he was not requeſted. To 
which the Plaintiff demurs, and Judgment fo2 the Plaintiff below : 
Suppoling the Requeff not material at all, oz at leaſt if it were, the 
Plea ſhould have been, [that he never was requeſted) and not to tie it 
up to a Requeſt at the End of the ſeven Pears, oz after ; fo2 he might 
have requeſted befoze the End of the ſeven Pears, to make him free at 

the End of the ſeven Pears, AK as 


But M 


ountague, fo? reverſing the Judgment, itiſifttd, That ik in 

this Caſe the Requeſt had not been expꝛelly made Patt of the Condi- 

tion, yet the Plea had not been good; and took a Divetſity, Chen vi ernry up- 
there is a Duty made by the Bond, then thete needs no Averment of 2 * Sen 
a Requeſt ; otherwiſe when the Bond is fo2 doing a collateral At as i is « Ducy, 
here ; and fo this, he quoted 1 Brownl. 13. But whenever the Con- zu where © 
dition is to do a Thing when thereunto required, o2 if thereunto re⸗ 


Ta A . 
quired, there the Requef is Part of the Convition, and to be aver- _ 
q 


And per Cur', The Requeſt is material hete, and the Beaning is Thee che Re- 
plain from the Recital, that the Dekendant was to have made the il bere, 6+. 
Plaintiff free at the End of ſeven Pears, that is, when his Time was 

out if the Plaintiff pleaſed, which was to be ſignified to the Defen- 

dant by Requeſt z and the Requeſt muſt be when the Condition could 

be perfo2m'd, viz. at the End of the ſeven Pears, and not befoze ; 

and if it were a good Requeſt within the ſeven Pears, that ought to 

be ſhewn of the Plaintiff's Side, otherwiſe it ſhall not be intended; 

fo2 it can't be intended one would requeſt a Thing to be done, befo2s 
it was to be, 02 could be Done. ny 


And Judgment reverſed Niſi. | Judgment re⸗ 


verſed Niſ.. 


g 3 Robert 
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Robert verſus Harnage. 
Debt upon a intiff declares, That the Defendant became bound to him at 
rey * 1 Fort St. David's in the Eaft- Indies, apud London, in a Bond of 
and delive- + fo the Payment of - - to him, his Attomey, 02 Aſligng : 


red) at bet pon Oyer, the Bond appear d to bear Date at Port St. David's in 
— the alt- Indies and the Solvendum was to the Plaintiff's Attomey 

02 Aſligns, without mention of himſelf : And on Demurrer to the 
Declaration, two. Exceptions were taken : 


After Oc, 1. That the Bond declared on, and that ſet out on the Oyer, were 
dead nd Variant ; the one being Solvendum to. him, his Attomey 02 Alligns, 
Exception of the other to Attoꝛney 02 Align. 
dag. - To which it was anſverd * the Declaration muſt not be ar 
** coꝛding to the Letter of the Obligation, but accozding. to the Opera: 
tion of Law thereupon : As if A. bind himſelf in a Sum to B. Sol. 
vendum to C. who is a Stranger, a Payment to C. is a Payment 
to B. and in an Action upon it, the Count muſt be upon a Bond Sol- 
vend' to B. Vid. 4 Ed. 4. 19. 2 Keb. 8 1. 1 Sid. 295. and per Cur, if A. 
male Bond to B. Soluend to ſuch Perſon as he ſpall appoint; ff B. 
does appoint va, Parent to him is, Han . n {f B. ap 
point none, it ſhall be paid to B. himſelt. 7 Pb 
es, - 2d Exception was, That the Bond ſet foth, appeared to have. ben 
Thar ., ſealed and delivered at Port St. David's in dhe Eaſt-indics,” and there. 
made it local, fO2e the Date made it local; and by conſequence, the Declaratiun 
Oc. ought to have ban of a Bond made at Port St. David's in the Eaſt- 
I sadies, apud Iſlington in Com Middleſex, 02 in ſuch a Mard o2 Pa- 
riſh in London, 8. as upon a Bond, apud Bourdeaux in France, in 
Iffington : And ok that D was the Court. 1 Z 


eat Caſe. | 5 


A difſeoting N= was a Pꝛeather t. to a Peting of Dillenters ; and ag dus; 
A qouſt-ay lified himſelf as ſuch, accowding to the Ad ot Toleration, in one 
County, re Connty, removed from thence into another County, and ſet up a 
133 Conventicle there, without any farther Qualification ;- whereupon a 
ther, Suffice of Peace conuicked him upon the Statute of Conventicles : 

Ind now the Attozney-Genetal, in his Behalf, moved fo2 an Attach- 

ment againſt the Juſtices fo2 a Contempt-of- the At of. Toleration; 


afledging, That a nn. in one County, isa — all 
over England. | 


The Jutics But per Cur', The At of 3 18 till in * and the 
r _ Juſtices of Peace have Power of executing it againſt ſuch as do not 
to acquit ſuch qualify themlelves accowing to the Ax of Toleration, which At only 
wut ce ag Enjoins the Juſtices of Peace to acquit ſuch as do comply with the 
of Tolera- Ack Of Toleration: So they AP Judges of the Matter, , they 
tion, Se. 1 ng 


— — 
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wong you, you have your Remedy by Certiorari, 02 Appeal to the 
Seſſions, where the whole Fact may be heard and examined over 
again; which Examination of the Fai ſhall be final by the veryTUows 
of the Statute ; and if they err in a Batter of which the Law makes 
them Judges, it would be moſt unteaſonable to grant an Attachment 
fo2 ſuch Etroꝛ. Then the Attomey moved fo2 a Mandamus to the Ju⸗ 
- rices, to ſuffer him to pꝛeach there, he qualifying himſelf accoꝛding 
to the At of Toleration. But the Court dented it, foꝛ a Mandamus is 
always to do ſome At in Execution of Law; but this would be in the 
Nature of a Writ de non Moleſtando, and that contrary toia Con- 
vittion ſtanding againſt vou, which ſhall be looked upon as legal while 
it ſands. Then they moved fo2 a Mandamus, foꝛ the Fuſtices to take 
Security from him not to become chargeable to the Pariſh, which 
was alſo denied; fo2 that Matter is only to be upon Complaint of 
Church-wardens, and Dverſ#rs of the Poo2 : And they held, That 
by the Ac of Toleration, it ſufficeth not that the Licence of ſuch 


Then Artor' 
Gen' moved 
for a Mandas- 
mus to ſuffer 
him ro 
preach, Cc. 


Then 2 Mo- 
tion for na 
Mand amus for 
the Juſtices 
to tak: S-cu- 
rity, Oc. 


Preacher be inrolled at the Quarter ⸗Seillons of one County, to ena- 


ble him to pꝛeach in any other County; but it ought to be at ſuch 


Quarter-Seſlons as would otherwiſe have Conuzance of the Batter 


upon the Statute of Conventicles, and that is the Seflons of the 
County where the Fai is committed: And at laſt they moved fo? a 


nied, fo2 that the Statute excludes all others from eramining the 
Fat: And finally, They moved fo2 a Procedendo to a Certiorari al- 


Mandamus to the Seſſions to ſtate the Fai ſpecially ; but it was de⸗ 


ready bzought by them; in oder to appeal to the Seſfions, which was 


granted, 


Per Cur, The ancient Rule was, That a Bail-Bond could not be 
put in Suit till a Rule obtained to amerce the Sheriff, fo2 not ha- 
ving the Body foꝛth coming: And now P2oc#dings upon the Batl- 
Bond were let aſide, becauſe there was no Cepi Corpus teturn d. 


Brewſter verſus Weld. 


(CCi' fae out of Chancery, returnable in the Queen's-Bench, to re- 
peal Letters Patents of the Reiozy of Algate : And it was 
moved foz, that the 'Sheriff might return his Writ : And here it 
was reſolved, . That if Letters Patents be to the Pꝛejudice of ano- 
ther, he may have a Sci fac? upon the Jnrolment thereof in Chancery 

to have them repealed, as well as the Queen may; as if a Fair be 
granted ta the Damage of mine, J may have a Sci fac* to repeal ſuch 
Gꝛant: And they ſa men likewiſe to hold, That a Sci” fac' upon a Re- 


Proceedings 
on Bail. Bond 
ſer aſide, be- 
cauſe no Cepi 
Corps re- 
turn'd. 


Sci fac out of 
Chancery into | 
B.R. to * 
Letters Pa- 
cents moved, 


&. 


tom in Chancery, was not returnable here; but clearly atter a Writ 
iſſues out of Chancery returnable in another Court, that Court into 


which it's returnable has Jurisdition- of it, and not the Chancery, 
no2 can the Chancery ſuperſede ſuch TUrxit ; but all the Jrregularity 
both in Jſſuing it out, and in the Return of it, is ſolely eraminable 
in the Court in which the TUrit is returnable ; which if the TUrit be 
legal, will hold Plea upon it, otherwiſe will quaſh it: But the Yo- 


lon 
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tion being the quarto Die poſt, all which Day the Sheriff has to re- 
turn the TUrit, the Court would not make a Rule; and the ſame 
Motion being made the next Day, the Court was infozmed, that the 
Chancery had ſuperſeded the Writ ; whereupon, in ſome Heat, they ru 
led the Sheriff to return it, oꝛ to return the Superſedeas, if he depend- 
ed ont, that it would excuſe him: The Day after, the Sheriff having 
got the Writ back from the Chancery, return d it Sci fac, and bꝛought 
it into Court. 


Upon hee, Feme Covert may plead non Aſſumpſit, and give Coverture in 
/=yſ, &c. Evidence, becauſe Coverture makes it no Pzomile ; lo ſhe may plead 
de Corel. non eſt Factum to a Bond, and give Coverture in Evidence. 
ture in Evi- | 


dence, 


Cockroft verſus Smith. 


ha Traſk, Tos Detrndane in a Seufl it of the Foxo-cinge of an Attoz- 
Sc. with a neys Right - hand; and in Treſpaſs, with a ſpecial Acetiam by 


Denen jultify themſelves to a Sum ſuitable to the Acetiam? 
And per Cur, he was not held to that, he being very pooz. 


Gibbon werſus Dove. 


Bail put in 20 Days to except againſt the Bail, which Exception ought 
upon = Wit tg be enter ' d in the Clerk of the Errors Bonk: He ought further to 


to put in better Bail, but that Rule need not be ſerved within the 20 
Days; but it muſt be befoze Execution out foz Want of Bail, per 
Cur', & omnes Clericos. e 


Except". within 20 Days. 
(acob d Dailow 
.0.4%6.,, Prohibition Pꝛohibition was mov 


Spiritual 


Cour, to lay Fe ſtion was, That ſuch a Cozpozation were Jmpzopaatozs of it, and 


_ Silpoliog of Dilpolal of them; but becauſe it did not appear to the Court, whe- 
? © ther it were Peeſentative oꝛ Oonative, oꝛ with Cure of Souls oz not, 

they would do nothing in it. But they ſaid, a Donative might be 

with Cure of Souls, as the Tower of London's Chappel : And that 

there are alſo another Kind of Churches, which are neither Pzeſen- 

tative oꝛ Donative, but Stipendary, and yet have Cure of Souls: 

As if there be an Jmp2opziation, and it has no Uicarivge, but only 

a certain Stipend is given Pearly to him that ſerves the Cure ; and 

that is meerly Dative, and that at Pleaſure of the — 

| Note 


Ker, d. a Judge's Warrant, the Queſtion was, Whether the Bail ſhouty not | 


Time wo IT F PON Writ of Error, and Bail put in, the Defendant has 


error +: take out a Rule to ſerve upon the Attomey, oz Agent of the Plaintiff, 


otic: of th: Note, It was ſaid, There ought to be Notice of the Exception 


. ed fo2 to the Spiritual Court, to ffay a Suit 
moved for to there about the Right of Diſpoſing of Pews in a Church: The Sug- 


« Suit about Time, &c. uſed to repair all the Pews, and ratione inde had the | 


22 2 


ee 
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Note likewiſe it was laid, Anciently there were no Pews in 
Churches, but only Foꝛms; and that it had ban a good Pyeſcrip- 
tion to ſay, That Time out of Mind the Coꝛpozation did repair ſuch 
an Ille of the-Church, ratione cujus the Bayo?: and Aldermen late 
there ; fo2 tho? the Right be in the whole n * ** . 
be and enure to a lelet Number. 11 


per Cur , The Bail have their Principal always upon a String, and hn may ren- 
may pull the String whenever they pleaſe, and render him in their 1 
own Diſcharge ; they may take him up even upon a Sunday, and con- ob pleaſe, | 
fine him till the nert Day, and then render him, koꝛ the Entry in this po him 
Court is traditur in Ballium, &c. and the Doing it on a Sunday is 5, &. 
no Service ot Pꝛoceſs, but rather like the Cale where a, Sheriff, ar- So may a She. 
roſts by Aertue of a P2oreſs ot Court an Saturday, and Party eſcapes, . r. 2 
he may take him upon a yoke: fo2 that is only a Continuante ofthe. _ 


re . 40 2 N Di 12 5 "34 511 cet 
6 0078 ,* : 2060 %: * St of; 1 whe * 400 
bl 1 n Fart fe hor Iii um 
Knight, de as =. * 1) 


0 3 . non 30 ma.: 36 inn | 
D* epd ben Bonw'ronvittoned'foxPerformayts e Awards: > Debrupon « Klit 


„abe er un Breach ni - Ia... _- 
ception N BIT NO WIG 72401 is Performance 
bi 2 ink.! wry t 3. 111 1 | 44 - 5 A ON — . 1 


2 55 Parties. 


| rarded, and 
Note ſhewed 


But per 
ken fo2 — 'divided 0? individed, — 2 Seen materiam, 
as Medietas of a Thing to be deliveren, . ſhall be un derſtood a divided 

oiety, becauſe it can t be delivered extept it be divided ; ſo Dimidia 
Pars, if fbbe-luch a Thing as tan't be reduced to-a;divided MBoiety, 
ſhall be unverſtood a Yoiety undivided ; as in Oower, a Moman de⸗ 
mands tertiam Partem, if it be of ſuch Thing as is "capable of ha⸗ 
ving a third Part divided made of it, it hall be ſo; but if it be of 


34d Part of Lands of — in «? it muſt be a 
* . 


24 Objection, 


——_— 
— 
— we 
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3. Whereas 


bey had ben olan ſhewing upon the Face of the Award din not appear to be due; 


— —— 


zd Objection, That they awarded Money to be paid, which of their 


disburſed (as ko it Was, Ulhereas ſo much Money has been disburſed by the one 


is alledged) 


ind elf , Patty, as is alledged : So though ik they had laid, Whereas ſo much 


4. That 2 


Money has ben disburſed, 'it'would be intended it appear d to them 
to have ban ſo; yet when they go further, and ſap, as is alledged, 
that takes away ſuch Jntendment ; fo2 they ſhew their Certainty of 
it was only becauſe it was altedged, which might be without any 
ook, oꝛ alledged by any Perſon whatever: But it was refolved, that 
 alledged ſhould be underſtood as alledged, and not controverted oꝛ vil | 
pꝛoved by the other Side. | 1 45 
Ath Objection, That it was awarded, that a Suit between the Par⸗ 


Su in en tles in Chancery 'thould de vifinilſey; which; as was urged, was ill, 


cer; between 


the Parties 


ſhould be dic might be ditmised upon Payment of Cofts, ſo as the Party might 


. miſled, Cc. 


The Extent ant 
f the Word paw 
2 in has 


an Award, 


E 


A ſtated Rule tg be de & ſup' Premſs; that if the los uſed in them be in their 


in Awards, 
that are ſaid 


to bed: &-/up' in the Stubmiion,” pet they ſhall be intended that there was no other 


Premifſis. 


gx before the Day puts the lic Bond in Suit, and obtains Judgment 


fox that an award ought to be final, and that a Suit in Chancery, 


begin again: Inde d, if the Dilmiſling be abſolute, it's final ; but if it 
be diſmiſſed, as is frequently done there, without Prejudice, the Party 
may begin again, and therefqze an Award of diſmiſſing a Suit in 
Chancery is incertain, and nt final, but is We the awarding that 
one of the Parties in a Suit at Law be nonluited, which is void, 
But per Cur?; tig truc, albarding that one ut the Parties be non- 
Amke, is void; laß that is not final; but when an Award is, that a Suit 


commenced be diſmiſſed, that muſt be underſtond that i Wall be da 
mils d, and ceaſe fo2 ever, that is a ſubſtantial Diſmilion and Ceſſer, 
aud not the Show of one; as if the Condition of a Bond be.to 
_ deffver up another Bond by ſuch a Day to be cancelled, and the Obli⸗ 


therenpon, and at the Day tenders it to be tanreiled accqding ta tie 
Letter of the Eofidition of the ſecond Dbiigation,- pet his Obligation 
ts fs2fefted; ind dilinilling hete is put in Latin dimittere, with an An- 
ice to diſcharge, and to diſcharge. a Suit is to releaſs.jt, and ideg 
nal { And if an Amon be depending upon a Bond, and puis darrein 
Continuance the Plaintiff does releaſe the Aion, that releaſes the 
„ Belives; this Award is, that what is awarded: of the other 
ſhould be in full of all Debts and Demands then due and owing ; 

Nod Demands extends to all Things that the one Party 
as Right to vemiid o2 erat at the other, at the Cime o Submiſſion; 
and the oꝛds, des and owing, does not quality oꝛ reffrain it to a Debt, 
o2 other ſpecial Demand that is moze firſtly ſpeaking a Duty; fox 
whatever a Ban has a Right to demand of another, may well be (ad 
tv be due and owing from the other to him; ſo it may extend to Right 
of Entry into Land, to a Suit to; Partition, 8c. 3 


Note, This was agre&v-to be a ffated Rule in Awards, that are ſaid 


own Nature moꝛe compechenſive, and ſo extenſive to Things not with · 


Matter between the Parties eg them to lay hold on, but what was 
ſubmitted if the contrary be not ſhewn : So e converſo, if the Noms 


are moze narrow, and leſs compꝛehenſive than to take in all the * 
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ter of Submiſſon; pet it ſhall be intended that no moꝛe was in Con 


troverſy than what the Wows naturally compꝛehend, ik the cohtrary 


Et Jud' pro Quer Niſi, per tot Cur”. gs 1 


Selby verſus Greene. 


DE Dbligee made a material Razure in the Condition of a Obe bad. 
Bond, and after bzought an Adion upon the Bond; and the . mt 
Defendant having had Oyer, and the Bond being now in Court, and ia Con4rion 
the Razure diſcovered, the Oefendant pleads Non eſt Factum, and of Bond. &. 
Notice of Trial given; but when the Plaintiff underſtood that the 
Defendant had found out the Cheat, and could pꝛove it, he counter- 
mands the Notice, | 


And now Serjeant Darnell moved upon Affidavits of this Batter, Motion, che 
That the Bond ſhould remain in the Cuſtody,of the Dfficer of the ne kd 
Court till rhe Cauſe were tried; fo2 otherwiſe the Plaintiff would „ 0 ccr's 
ſtay until the Defervant's Witneſſes were dead, and put this fozged Cuſtody, C. 
Bond in Suit againſt him, when he could by no Poſſibility relteve 
himſelf againff it: and now if we ſhould try it by Proviſo, the Plain- 
tiff would be nonlutted, and might begin again. 


Per Cur', I you had denied the Deed atcowing to Weymark's Caſe; - Allowed, if 

it's to remain in Court till the Cauſe be tried, ſecus it ſhall only te- W. “ 

main fo2 the Term in which it's bought in; but the moſt it goes is, cordiog to 
that upon Jmparlance granted, it ſhould remain in Court till the De- . ,. 

kendant pleads : As here, if it be by Bill, the Defendant after ITmp ar. 
lance may crave Oyer ; and therefo2e there it muſt remain in Court 

7 the Party is put to plead, that he may in that Caſe have Oyer 

5 ee 12 


\ 


And the Ch. Juſt. rememberd Sir Solomon Swale's Caſe in his time; 
where a Deed upon Evidence was found not to be the Defendant's 
Deed, and by Conſequence fozged ; and it was inſiſted on, that the 

Court ought to cancel it : Pet the Court dented it, becauſe there might 

be Erro? in the Pꝛoceedings fo2 which the UerdiX might be ſet aue, 

and then the Bond would ſtand unimpeach d, and J the Matter be 
brought in queſtion again: And ſv it was reſolved it ſhould not be can *** 
celled, but remain in Court uncancelled :: And they ſaid, here the Beten dane 

Dekendant's beſt Tay would be to carry the Cauſe down by Proviſo ; might carry 

and if the Plaintiff would ſuffer himſelf to be nonſutted, whereby the — gf 

Suit would be at an End, and the Plaintiff entitled to take his Bond #44008 

out of Court, yet that Nonſuit would be great Evidence againſt him 

in another Aﬀton to be bꝛought thereupon, oz elſe he might get h's TUit- 
neſſes Teſtimony perpetuated in Chancery. 


Db But 


2 folk 46s. 


- 


— — 
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Defendents But Darnel ſaid, he might being an Action upon his Caſe againg 
Counerl vid, the Plaintiff fo2 ſuing him upon a fozged Bond, and that a Uervic 
. therein would be Evidence fo? him, it being between the lame 
upon his Ca- Parties. 


mn, Sv. And ſo he took nothing by his Motion. 


 Godolphin verſus Tudor. 
Paſch. 3 Anne, in B. R. 


Debt upon [EV CT upon a Bond conditioned fo? Perfoꝛmance of Articles; 
. the Condition recited, That whereas Sir Wm. G. was Audits? 
Performance Of Wales fo2 his Life, and had deputed the Defendant's Teſtatoz to 
of Articles, exerciſe his ſaid Office during his god Behaviour, and that the De- 
wm fendant pro Deputatione pred did agre to pay him yearly during the 
(laid Deputation 2001. in Conſideration whereof the Oefendant's 
 Teftatoz ſhould have all the Rents and Pꝛoſits of the ſaiv Office to 
his the Defendant's Uſe, and likewiſe ſave the Plaintiff harmleſs, c. 
and the Bond was fo2 Perfozmance thereof. The Defendant pleads 
the Statute of 5 & 6 Ed. 6. c. 16. &c. making Bonds and Secur. 
ties, &c. fo2 certain Offices void, without the neceſſary Averments, c. 
Replication, that the ſaid. Office had a fix d Salary of 20 1. per Ann. 

belonging to it, and that during the whole Time of the ſatd Deputa⸗ 
tion, the annual, juſt and legal Pꝛofits of the ſafd Office did amount 
to 329 l. 10s. and that during all the afozeſaid Time the Defendant 
did receive yearly the ſaid Sum of 329 J. 10s. out of the Exchequer 
fo2 the Fa's and Pꝛoſits of the ſaid Office to his own (ſe, and al⸗ 
. figns Breach in not paying the ſaid 2001. fo2 ſo many. Rejoinder of 

Court zeta the lame Matter in the Replication, and Demurrer. And the Caſe 
the Plan, being thꝛa Times argued in this and the two pꝛecedent Terms, the 
Court were clear of Opinion againſt the Plaintiff, and took this Di⸗ 
verſity: If an Office deſcribed by the Statute has a certain Salary 
anner d to it, Deputation of ſuch Dffice, reſerving a Sum leſs than 
the ſtanding Salary, will not be within the Statute. So if Fees 
be incertain, and no certain Salary anner'd to the Dffice, reſerving 
a certain Sum out of Fees, will not be within the Statute ; becauſe 
in that Caſe, if the Fees anſwer not the Sum certain, the Deputy 
is not to pay the Sum certain, it being payable out of the Pꝛoſits. 
And here the Event will not help it, it being void at firſt, fo2 the Fees 
being Things ariſing from the Bulinels of the Dffice, which may be 


moꝛe 02 leſs, they muſt be incertain, and pet the Defendant's Ceſta⸗ 
to2 at all Events was to pay a Sum certain, let the Fees be mo2e 02 

leſs. Vide 3 Keb. 717. 639. Ellis verſas Nelſon. So they adviſed the 
Plaintiff to diſcontinue,which he denied. Jud. pro Def. laſt Day of the 
Term, and the ſaid Diverſity allowed and confirmed fo2 good 3 


— 
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fo2 if one reſerve a Sum certain upon a Deputation out of the Pꝛo⸗ 
fits 02 Fees, he only reſerves Part of that which was wholly his be 
foze, foꝛ by making Deputy, the whole Power of Paincipal is in the 
Deputy; yet the Fees 02 P2ofits don't paſs, and the Deputy has not 
Right to them: Then if he make a Deputy, reſerving a Sum cer- 
tain Part of the Profits, and the reſt to Deputy, he may do it, fo2 
it is reſerving Part of what was wholly his. , 


Ir one put in a Deputy without any Allowance of Salary, Queniz® me. 
he has no Remedy but by Quantum meruit, and that againſt '** = De- 
- his Paincipal. Pry ny 


no Allow- 
ance, 


Davenant verſus Raſter. 


Rro2 bf a Judgment in C. B. upon nil dicit in Debt upon a Bond oe 

fo2 (Uant of an Duginal, the Dekendant pleads a Releaſe of Judgment in 
Erro2s. The Plaintiff replies, That there was another Judgment .. (in -— 
between the Parties fo2 the ſame Sum, and of the ſame Term, and f Want ot 
that the Releaſe was of that Judgment of which the TUrit of Erro2 an Origina!. 
was not bꝛought, abſque hoc, that it was of this now in Queſtton. 


To which the Defendant demurs, and Eyre maintained the Demut 
rer, fo2 by this Traverſe the Defendant is excluded from ſaying that 


there is but one Judgment, fo2 it is only made an Inducement ta 
the Traverſe. . | 


Per Cur. The Queſtion is, Whether there ought to be a Tra- 
verſe in this Replication ? Fo2 then you would cut out the 
Plaintiff from pleading Nul tiel Recow, But your: Way ſeems to 
have been, to have ſhewed one Judgment ſpecially, and then to have 
averred the Releaſe to have been of that Judgment, and fo have re- 
ſted. As ſuppoſe a Man has two Banos of Dale, and levies a 
Fine of his Bano? of Dale, he ſhall by Averment aſcertain of which 
of them it was. It Debt be bzought upon a Sheriff's Bond con- 
ditioned fo2 an Appearance in this Court die Veneris prox poſt Menſ. 
Mich. the Defendant pleads a Writ of Latitat taken out againſt the 
Party at the Suit of the ſame Plaintiff, returnable die Mercurii, 
and that the Party was upon that CUrit arreſten, and the Bond was 
given fo2 his Appearance at another Day than the Return Day of 
the TUrit, and ſo the Bond is void by the Statute of 23 H. 6. The 
Plaintiff may come and ſay, that he tk out a TUrit returnable die 
Veneris, and that an Arreſt was upon that, and the Bond fo2 Ap- 
pearance to it, without traverſing the other Crit, and if a Thing 
which may in Pꝛoceſs of Pleading become material and traverſable 
be traverſed betoꝛe ſuch Time, it is naught. as my Low Hobart ſays. 
Now you have not ſhewed how this Batter was material. 


ph 2 Auo⸗ 
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Vet ſor Pre- 
cecdents of 
Judgment af- 
firm'd in this 
Caſe, Vide 
Raſt. zoo. 

21 Ed 4. 43. 
1 Co. 14. 
Relcaſe rclied 
on as an E- 


ſtoppel. 


— 


Another Objetion was, That the Releale pleaded did recite a Judg⸗ 
ment in which the Plaintiff did recover 600 1. pro debito & dampnis 


ultra miſ. & cuſtag. the Erro2s in which the Plaintiff releaſed; and 


the Judgment of which this TUrit is now bꝛought, is pro debito & 
damnis only, without any Thing of Coſts, and ſo a plain Uariance 
between the Judgment releaſed and that now in Queſt:on ; fo? at 
Common Law, befoze any Coſts were given, the Foꝛm of entring of 
Judgment in Debt was pro debito & damnis, as this is, and there- 
foze the Judgment recited in the Releaſe, and that of which this Er: 
ro2 is now bꝛought, are not the ſame. 


But per Cur. Jn the Common-Pleas, they always, in caſc of 
Judgment by nihil dicit, enter Judgment pro debito & damnis, with: 
out moze, tho in this Court the Banner be, tam pro d ebito & dam- 
nis quam pro miſ. & cuſtag. and Damages include Coſts : And be. 


ſides, in the Judgment recited in the Releaſe, it does not ſay that 


any Coſts were recovered, but ultra miſ. & cuſtag. he recovered 6001. 


fo2 his Debt and Damages. 
3. It was objefted, That Judgment ought not to be affirmed with: 


out a Certiorari, to aſcertain the Court how the Matter ſid below. 
But the Court took this Difference: If the Dekendant upon Er⸗ 


ro? aſſigned will not come in and plead, there the Plaintiff muſt have 


a Sci. fa. againſt him ad audiend. Errores, and a Certiorari to certify 
the TUlant of D2iginal, that being the Erro2 affigned ; but where the 
Defendant comes in gratis, and pleads in nullo eſt Erratum, oꝛ other 
Plea which is ill, it is a Confeſſion of the Erroz, and the Judgment 
was, Quer. nil capiat per Breve, becauſe here is Erro2 upon Recod, 
but 1s releaſed, 


Note, At another Day it was objeed, That the Concluſion of the 
Defendant's Plea was naught, fo2 it was, Quod Quer. &c. excluda- 
eur, & quod Judicium affirmatur, when by Law the Judgment is to 
be:afirm'd; but it was over-ruled, fo2 quod Quer. precludatur is 


enotigh, and the reſt Surpluſage. 


And here Holt, Ch. J. tv this Diverſity as to Concluſions, That it a 
Dilatozy be pleaded, and Plaintiff take Jfſue upon it, he may conclude 


' with a petit Judicium & Damna, becauſe there final Judgment ſhall 


be; but if Dilato be pleaded, which Plaintiff does not deny, but 
confeſſes and avoids, he muſt couclude in Maintenance of his Trit : 
As if Defendant plead Attainder in Dilabiltty of the Plaintiff, and he 
replies a Pardon, he muſt not conclude with a Petit Jud. & Damne, 

but in Maintenance of his Crit. . 5 


Lady 


Teri 8 Mich. 2 Anna, in B. R. 


Lady Cook werſus Remington. 


EBT upon a Bond, with Condition to perfozm Covenants 


in a certain Jndenture mentioned: The Ockendant craves 

Oyer of the Indenture, which the Plaintiff gives him; and one of 

the Covenants therein was, That the Defendant would ſafely give 

up unto the Plaintiff the Gods, a Particular whereof was wait on 

the Back of the Indenture: The Defendant pleads Performance 
gencrally, to which the Plaintiff demurr d. 


And it was held pe 
Covenants in an — that in an Action upon ſuch Bond, the 
Defendant, in oder to diſcharge himſelf, ought to ſhew the laid Dad 
to the Court, that they might {@ what the Covenants were; fo2 he 

can't ſhew that he has perkoꝛmed all, without ſhewing what he was to 

perfozm ; and therefoze he ought to recite the Jndenture, whereof he 
is ſuppoſed to have a Counterpart, in his Plea ; but if he never had 
a Counterpart, oꝛ had loſt it, upon Dath thereof the Court will com- 
pel the Plaintiff to give him a Counterpart, in oder to ſet it out fo; 
his Defence. 

2. That though the Plaintiff in this Caſe was not compellable to 

give him Oyer of the Dild, yet if he will do it, it will ſuffice foz the 
Defendant to plead upon. 

3. That the JIndoxſement here, if at the Time of the Enſealing 

and Oelivery of the Dad, was Part of it, and therefoze Oyer of the 

Body of the Ded without Oyer of the Jndozlement, was not a com- 

pleat Oyer of the Dev, the Ded relating to the Indozſement, and 


. therefo;x not perfet without it; and it in this differs from an Obli⸗ 


gation, with a Condition indo2ſed, fo2 there may be Oyer of the Obli⸗ 
gation without any of the Condition; and if one crave Oyer of the 
Obligation, he ſhall not upon that have Oyer of the Condition, be- 
cauſe the Obligation is compleat and perfet without the Condition, 
and does not refer to it. 

4- Tf the Jnyoxlement were, after the Enſealing and Delivery of the 
Dad, and at another Time, it is a new Dad; and in that Caſe, if 
a Bond were to perfozm Articles in one Dad, and that Oed refers 
him to another, there to diſcharge himſelf, he muſt ſhew the Batter 
in the ſecond Ded that is referrd to from the firſt. 

5- Here where the Plaintiff gave the Defendant an incompleat 


Oyer, viz. of the Dold without the Indozſement, he ought not to have 


reſted ſatisfied therewith, but to ſet fozth further the whole Purpo2t 
of the Indoꝛlement, oz averr'd that there was none. 


And jud' pro Quer' Nik. 


. Wells 


r Cur , I. That when one is bound to perfozn 


Debt upon 2 toll . 498. 


Bond to per- 
form the Co- 


venants in an 


Indenture, 
Ce. | 


1 Vent. 37. 
Kelway 71. 
1 Sid 425. 
Cr. Jac. 360, 


That the Oy e- 
was not com- 
pleat. there 
being an In. 
dor ſement of 


Goods, Ce. 


And if the 
Indorſement 
was after 
Sealing and 
Delivery, tis 
a new Deed, 


Oc. 


Jud' pro Quer 
Ni ſi. 
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Libel in the 
Admiralty 
for Seamens 


Wages, Cc. 


Wells verſus Oſmond. 


1 in the Admiralty foꝛ Seamen's (ages : It appeared, that 
the Builder did make a Contrast fo2 a Ship with an Owner; 
who thereupon had the Ship put into his Poſſeſſion, and did contrai 
with Seamen to go with him on a Uoyage ; and in ower to rig the 
Ship fo2 that Uoyage, the Owner bzought the Seamen to wozk foz 
a conſiderable Time on Board the Ship; after which, thꝛough diſa- 
greement between the Builder and Owner, the Uoyage is put off, any 


the Seamen diſmiſſed without their Wages, who now libel fo2 their 


Per Ca,, If 
the Contract 
de, to go on 2 


Voyage, Cc. 
they Welt ſue 
for their Wa · 
ges, Cc. 


And here the 
Ship is liable. 


gers to the Builder's Bargain with the Dwner, ought not to ſuffer 


The Reaſon | 


why Seanmen 
may ſue in 
the Admi- 
ralty. 


At what time 
Bail may fur» 
render the 
Principal, 
tho' Notice 
be not to the 
Plaintiff. 


to ſecure himſelf from any ſuch Charge, when he intruſted the Owner 


Mages againſt the Ship: And Pyohibition was moved foz, upon Sug: 
geſtion that this was Cork done in corpore Corr, and no Uopage 


Sed per Cur. It a Contract be with Seamen to go on a Aopage, 
and they in ozder thereunto wozk in a Harbour, and after the Uoyage 
is interrupted thꝛough the Owner's Fault, as if the Ship be arreftey 
fo his Debt, &c. the Seamen ſhall ſie fo2 their Mages, fo2 their 
om done ſo in Harbour in Purſuance of the Contract to go on a 
Uopyage, in the Admiralty, as much as if they had gone the Aoyage; 
ſecus, if the Retainer of them had dan only to do the oz in the Þar- 
bour : And in this Caſe the Ship ought to be liable fo2 their Suit, 
becauſe the Builder, by truſting it into the Dwner's Poſſeſfion, gave 
him an Opportunity of engaging of Seamen, who are the eaſier in 
duced becauſe they ſa him in Pofſeion of it; and they being Stran- 


by its not being perfozmed, and the Builder might have taken Care 


with the Poſſeſſion of his Ship, whereby he render d it obnorious to 
the Mages of ſuch Seamen as he ſhoulv bzing, on Board her in oder 
nl a Gopage in her: And the Motion foz a P2ohibition was de⸗ 
f 


And per Cur, The true Reaſon why Seamen may ſue fo2 theit 
Wages in the Admiralty, though the Contract be at Land, is, That 
there the Ship it ſelf is made liable to them; and beſides, there they 
may all join in the Suit, neither of which may be at Common Law, 
and yet much fo2 the Eaſe of poo? Seamen. = 


Per Cur', Tf Bail ſurrender the Paincipal at oz befoze the Return 
of the ſecond Sci' fac', it's good, though there be not immediate No- 
tice of it to the Plaintiff ; fo2 the End of Notice in that Caſe is two- 
fold : One, that the Plaintiff may, if he pleaſes, charge him in Erecu- 
tion; the other, that he be at no further Trouble oꝛ Charge in pꝛoceed⸗ 
ing againſt the Bail; but if, through TUant of Notice, he is at further 
Charge againſt the Bail, that ſhall not vittate the Surrender; but 
yet the Bail ſhall not be relieved till they pay ſuch Charges. It at 

any 
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any Time after the Return of the Capias the Bail ſurrender the 
Pꝛincipal at a Judge's Chamber, and he thereupon is committed to 
the Tipſtaff, from whom eſcapes; 02 is reſcued, that will not be a 
good Surrender, becaule it's Indulgence to the Bail to ſurrender af- 
ter a Capias return'd ; ſecus if it be befoze a Capias return d, fo? to 
ſurrender bekoze, oz at Return of Capias, is Matter of Right: And 


now by the Rule of Court, upon the firſt So2t of Surrender the un 


cipal ought to be two Days in the Marchal's Cuſtody, to make it a 
good Surrender. 


Ride verſus Ride. 


[opiſh Recuſant convix made his Wife, another Popiſh Re: 
cuſant, his Erecutrir, and they would ſuffer her to pꝛove the 


Will in the Spiritual Court; and a P2ohibition being moved fox, <- 


upon the Statute of -- El. c. 4. Sect. 22. Per Cur', It was granted; 
= ſhe is — * the ARR Clauſe, and not enabled by the Pro- 
vi O. 


Domina Regina verſus Foiby. Antea 178, 2 13. 


TUvgment upon an Indidment at the Quarter -Seſlions of Maid- 
(ton, was reverſed ; the Indickment being foꝛ, That ſhe * com- 
munis Rixa, a common Scold, inſtead of Rixatrix. 


Anonymous. 


(_ againſt Husband and CAife upon a Deed of Demile to 
the ite dum ſola ; whereby ſhe covenanted, That ſhe would eve⸗ 
ry Pear, duting the Term, plant ſo many Daken Plants on the Pꝛe⸗ 
miſſes : Breach allign d, that aliquos querculos aliquo Anno durante 
Termino annuatim, they, 02 either of them, non ſcruit ſeu plantavit. 


_ . Mountague objeted, That the Wife ought not to be joined in the 
Ation * Bꝛeach ſince the Coverture, ſed non allocatur; if the Wife 
had aſſigned dum ſola, the Action fo2 Breach would lie againſt the 5. 
Husband and Her jointly: And as to the Annuatim aliquo — at ar 
molt it's but Surplulage, and _- be rejected. 


Jad' pro Quer. 


Domina 


* 


Prohibition 

fo the Spi: i- 

tual Couit, 
s. 


Rixs for 
Rixa'rin. 


Covenant 2. 
gainſt Hos. 
band and 


Wife upon « 
Demiſe to her 


dum ſols, &. 


ſhe had 
4 


folk. 422, 


— 
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A Petit Chap - 
man indicted 
at Porrſmouth 
as an idle Pet - 


ſon, &c. 


200 a Vaga- 
d f- 
wa is 
not 1adifta- 
ble. 

3 Inſt. 103. 


To Treſpaſc, 
Allaule and 
Battery, & c 


It ſeem'd at 

firſt to Court, 
that Plaintiff 
might have 
10in'd Iſſue 
for his own 


Ad vantage. 
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— —— — 


Domina Regina »erſus Branworth. 


Nr by Jury of the Town of Portſmouth, c; that he, being 
an dle Perſon, did wander in the ſaid Town ſelling of Small 
Mare as d Petit Chapman: And to maintain this Indidment, it was 


urged, That a Petit Chapman is a Uagabond by the Statute of 39 El. 


cap. 4. And tho* ſome Petit Chapmen, that is, ſuch as are legally 


qualified by the Statute of 8 & 9g W. 3. cap. 25. may now lawfullp 


uſe that Occupation, yet that At ercepts Bozoughs and Cozpona- 
tions, ſo as to them they remain in ſtatu quo. | 


Holt, Ch. Juſt. Js a Uagabond quatenus ſuch invitable ? And it 
{ms not, fo2 at Common Law a Man might go where he would; 
but if he be an idle and looſe Perſon, yon may take him up as a Ua- 
grant, and bind him to his Good Behaviour by the Common Lam; 


and by the Stat. of Labourers, he map be compelled to ſerve ; There 
is tnd&d a lay by Law fo2 puniſhing incoigible Bogues, by burn- 
ing them in the Shoulder, and ſending them to the Gallies ; from 
whence it may be argued, that there muſt be a Way befo2e of Convitt- 
ing them of being Rogues, fo2 they can't be puniſhed otherwiſe as in- 


cozrigible Rogues; and that firſt Convittion muſt be by Jndittment. 


But per Holt, Ch. Juſt. Na; but by being judged by a Juſtice of 
Peace to be a Uagrant, and uſed by him as ſuch, and ik he offend 
again, he may be indicked as a common Aagrant : Rule fo2 quaſhing 
it was enlarged. 


Blackmore verſus Tidderly. 


—Reſpaſs, Aſſault und Battery: The Defendant pleaded Not guil 


ty infra ſex Annos, and Demurrer to Plea, as being argumen- 
tative, fo2 the Statute limits this Action to four Pears, and not to 


{ir : It's indad an Argument, That ik it was not within ſir, it could 


not a fortiori be within four; but Pleadings ought to be direct, and 
not illative. N | | : 


th's Plea ; fo2 if they have taken a larger Compaſs than they need, 
it's fo2 your Advantage: Upon this Jſſue you might have given Bat- 
tery after the four Pears, and within the ſix, in Evidence; and it 


would have maintained your Jſſue, and you could have Judgment 


thereupon, it being found fo2 the Plaintiff without the Help of the 


Statute of Jeoffailes : So if the Plea had been Not guilty within a 


eck oz a Pear, and (Jerdit fo2 the Plaintiff, he ſhould have Judg- 
ment, fo2 Guilty oꝛ Not guilty is the Subſtance ; Sed Hill prox 
tot Cur' contra. | 


PA 


culiar debito modo commiſſa fuit ; without ſaping that he had oꝛdinary 


* 


Term. S. Mich. 3 Annæ, in B. R. =” 


per Holt, Ch. Juſt. Tf Deviſe be to the Heir at Law, paying ſuch 4 Diviſe to 


and ſuch Legacies, &c. and fo2 Default thereof, Remainder over, the g, La 
Heir till Default is in by Oeclcent, and the other's Jntereſt is by way and for De. 
of Erecutozp Deviſe : And ſo it was in Pell and Brown's Caſe in El- oy _ 
kent, in 1 Cr. where the Fa was deviſed to one that was not Heir, the wer G. 
Remainder to him that was Heir, there the Heir was in by Deſcent ; 

and it's hard to maintain, either by Uſe o2 Deviſe, a Remainder to a 
Stranger, after a pꝛeſent Fx to one who is not Heir at Law: Vid. 3 Cro. 
Vid. 3 Cr. Sole v. Gerard, And. 833, 919. e 


Reignots verſus Tipping. 


Er Cur' & omnes Clericos ; After a Rule to ſign Judgment, there 
ought to be four Days ercluſive of the Oay on which the Kule, 

and of the which the Judgment is ſign'd; and the Meaning of the 
Rule is, Chat the Party might have reaſonable Time to bung a CUrtt 


ok Erro, if he ſee Dccaſtion ; but in the Common-Pleas they never 


give Rules fo2 ſigning of Judgment, but they ftay till the quarto Die 
poſt, which make but four Days incluſive. 


Denham werſus Stevenſon. 


and declares cui Adminiſtratio omn' Bonor', &c. by ſuch a Pe- =iniſtracor 


Jurisdiion, oꝛ that it did of Right belong to him to commit aum. i 
niſtration, and Demurrer to Declaration. e 


And, 1ſt. It was ercepted, That he had not ſhewn how the Defen- y * 
dant was Heir ; and fo2 the Neceſſity, was quoted Hob. 333. E 
But per Cur', The Diverſity is where he ſues as Heir ; there, be- 


cauſe he is pꝛelumed conuſant of his Pedigree, he ought to ſhew it; 


ſecus where he is ſued, becauſe Strangers ſhall not be compelled to 
ſhew what lies not in their Knowledge. £ 


2d Exception; He makes Title by Ucrtue of Adminiſtration com- He does nor 
mitted by a Peculiar, without alledging any Right in the Peculiar to N 


commit Adminiſtration, and that is Subſtance and traverſable; fo2 Peculiar, &. 
de communt jure here in England, it belongs to the ©winary : 

Vid. 1 Sid. 228. 2 Vent. 84. Cr. Jac. 556. & 12 W. 3. in B. R. Gid- 

ley v. Williams. | 


Contra. Jt was urged, That at moſt it was but Batter of Faun, „ Tu only 
the Om lion whereof is not to be objeted upon general Demurrer ; Netter of 


and upon Jſſue the Plaintiff would not be put to pꝛove, that the Pe⸗ n 
culiars had Right to grant Adminiſtration. 


It Holt, 


EBT by Adminiſtrato2 againſt the Heir upon Bond of Anceſfo2; bebe by Ad. U 305. 
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CJ]. Heonght Holt, Ch. Juſt Jt can't be caid to be only Fo2m ; fo? it is the com: 
ro hev tb* mitting Adminiſtration by one having legal Authozity, that veſts Cauſe 
Right ro ol Aion in the Plaintiff, and the Ozdinary by Law is to commit An. 
g'ant, & miniſtration ; and in all Caſes of Peculiars, you muſt ſhew Title any 
Right to grant Adminiſtration, and the leaſt Averment that can do it, 
is to fay, That de ure it did belong to him to grant Adminiſtration ; 
fo2 the Court can't take Notice of Peculiars, but may of Biſhops ; 
and Profert in Cur' literas Adminiſtrat, is not enough, fo2 they only 


certify what is on the Face of them, viz. that Adminiſtration wag = 


committed to the Plaintiff by ſuch a a but that does not impoꝛt he 
had any Right to grant any. 


That tis Powell. Might not the Defendant come and traverſe his having 
doubrrd if . Right to commit, if you had alledged it? And in the Caſe of Chi- 
Archdescon verton v. Trudgeon, in 2 Cr. 556. it was doubted, whether the Right 
1 dot to gf Archdeacon, who {is taken Notice of by us as oculus Epiſcopi, 
n, ought not to be ſhewn ; but all the Matter is, that here it's ſaid, de- 
bito modo commils' fuit, whether that ſhall be taken only in Reſpet 
to the legal Fomm of the Inſtrument, oz to the Peculiar's Right of 
committing 2 And J rather believe the firſt, and debito modo ſeems 
to me not to be enough to traverſe ; they might indald have traverſed 
the Adminiſtration committed, and given in Evidence, that he had not 

No Rule gi- Right to commit Adminiſtration : And no Rule was given. 


Bignall verſus Dernih 


When Bail yEr Cur, Jf the Defendant upon Habeas Corpus remove a Cauſe 

above upon from an inkeriour Court, in which there ought to have been ſpe: 

— 2 2 cial Bail below, he ſhall not thereby put the Plaintiff in a wozſe Con- 
Nag Helen dition, but be compelled to give in Bail above ; but as to the Sum 


which the Bail are to juſtity themſelves woꝛth, that may be moderated 
as the Court ſees Occaſion. 


Judge's deny- Per Cur, Good Cauſe of new Trial, where the Judge who tried the 


ing legalEvi- Cauſe has denied to admit 1 fo2 Evidence which was legal Evi 
| dence, cc. dence. | 


Middleton verſus Haw. Hill. 3 Anne. 


Execution by (Ci fac upon a Judgment in the Caſe, and pleaded Execution by 
MS Fr fac by Judgment pro debito & damnis, w which is different. 


| Jud' pro Quer. 


Dominz 
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Domina Regina verſus Rawlins. Hill. 3 Annæ. 


E being bound by a Kecognizance to appear the firſt Day of Ode bound H 397 
k Term, at which Time the Attozney filed an Fnfozmation againſt b/ » Recog- 

him, he would imparl, and the Attomep Genera! would have the Jm- „ge 
parlance to Craſtin' Animar' ; fo heretofoze, when one came in upon Oy ene 
a Recognizante, 02 Habeas Corpus, they were put to plead inſtanter. , © 
Indeed, in the Biſhops Caſe, by great Advice, they pleaded, They 

ought to have Time to tmparl, but ruled they ſhould pleav inſtanter: 

But that was thought hard, and is now red2eſs'd ; but it was never 

intended to grant greater Indulgence of the Crown ide, than is of the 

| Þſea-ſide: (here the Courſe is, That if a Declaration be delivered 

foe Craſtin' Animar', 02 Menſem Paſch. the Ocfendant ſhall not give 


a Plea ſo as to try it that Term, but he muſt plead ſo as to enter. 
Holt, Ch. Juſt. Tf in a Michaelmas- Term a TUrit of Summons had What Impat-. 


ilued upon an Jnfo2mation, and the Defendant comes in voluntarily dee in * 


thereupon, there is Reaſon he ſhould have an Jmparlance ; but pet Tim, S. 


not to another Term, becauſe in that Caſe, by due Pꝛoceſs continued, 

he might be bꝛought in upon an Attachment the ſame Term, fo as to 

be compellable to plead inſtanter ; and where upon ſtanding the Length 

of Pꝛoceſs, they muſt have pleaded the ſame Term, there is Reaſon 

that upon a voluntary Appearance they ſhould have ſo much Time al- 

lowed to plead, as they might have gained by running out the Length 
of Pꝛoceſs, and no moe; but the Jnfozmation is now of this Term, No Sommons 
and till Inkoꝛmation erhibited there can't be a Summons, the Ok- ein Informe- 
fence being in Middleſex ; the Summons indeed may be made return „ 5 
able at any Day certain: And on the Crown-ſide the Courſe was, cour& on the 
CUhenever an Jmparlance has been that it was granted to another Crowa Side. 
Term, an Jmparlance in theſe Caſes can't be without Leave of the 

Court; and the Reaſon of an Jmparlance is, that the Defendant 

may have a reaſonable Time to advile what to plead, and the Court 

are Judges of that Time. Heretofoze there have been Jmparlances 

from one Return of Michaelmas-Term to another of that Term; 

but in Jlea-ſide, now we have Jmparlances to a Day certain in the 

ſame Term : Pet though the Court declared this very reaſonable, 

vet no Rule was made. 


Ti 2 Arnote 


tell. 498. 
Debt upon a 
Bond for Per- 
formance o 
an Award, 


K. 
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Arnote verſus Breame. Paſch. 3 Anne. 


EBT upon Bond fo2 Perfomnance of an Award, reciting ſeve- 
ral Differences betwarn the Platntiff and Dekendant, concern: 
ing a Piece of G2ound South of the Plaintiff's Houle adioining to 
the River Thames, and uſed as a hark, and the ereaing ſeveral 


_ Piles of Boards and Scaffolds thereupon to the Nuſance of the 


Plaintiff's Houſe ; all within the Liberties of $r. Brice's Hoſpital, 
London: Null Award pleaded, and an Award ſet 72th, adjudging, 


That the Dekendant ſhould enjoy the ſaid Piece of G2ound as a (hart, 


Exception, 
That the 


Date of it 


does not ap- 


ar. 
4 It ic Ca1d to 
have been 
| made on ſuch 
2 Day, &c. 


Where the 
making of an 
Award is the 
Date of it. 


Law, viz. the Time of the Delivery thereof, and a Dad may bear 
very is the Date, and the other the bearing Date; and the Baking 


and that the laid Scaffolds ſhould be pulled down and removed. A 
on Demurrer, ſeveral Exceptions were taken to this award: 


1. It does not appear what the Date of it was : ; ſo it may be, it 
was made without Authozity as befoze the Submiſſion, ſed non allo- 
catur, fo2 it'sYalledged to have been made on ſuch a Day, which ap⸗ 
pears to be within the Time; and ik no Date be ſet out, it ſhall be 
intended it had none, and then it's good from the Delivery, accoꝛding 
to 5 Co. Clayton's Caſe; and every TUriting oꝛ Dad has a Date in 


Date one Day, and be delivered on another, and the Day of Delt- 


an Award oꝛ Ded, is that which gives it the Effence and Being of 
a Dad oz Award, and that is the Date of it. 
2. Jt was objeſted, That Submiſſion was of Sꝛound, 8c. within 


the Liberty of the Hoſpital of Bridewell, and of Scaffalds, Sc. newly 


Thar the 
Award 1s de 
0 ſuper Pre- 
miſs, * 


ereſted; and the Piece of G2zound mentioned in the Award is not 
averr'd to be within that Liberty, no2 newly erefted : Sed per Cor, The 
Award is ſaid to be de & ſup' Premiſs', and therefo2e it ſhall be in: 
tended within the Submiſſion if contrary be not ſhewn of the other 


Side, which the Dekendant can't now do after Null Award general- 


That the A- 
ward is not 
final or cer- 
tain, it not 
being award- 
ed, Ce. 

Vid. tamen, 
2 Vent. 242. 


ly pleaded, fo2 that would be a Departure. 

3. Jt is not awarded who ſhall pull down the Scaffold, therefore 
Award not final oz certain, ideo fo far void, and this not to be helped 
by any Averment oꝛ Intendment of the Court: 2 Vid. Stiles 365. 
1 Roll. Abr. 164. 5 Co. 78. a. Cr. El. 432. Mo. 39. and the Diverſity 
is, when a Thing incertain may in the Mature ok the Thing be made 
good by Averment 92 Intendment, and when not; as if one cove- 
nant to give Bond oz Obligation fo2 Enjoyment of Land, there it 
muſt be to the Ualue of the Land, o2 fo2 Payment of ſuch a Sum, 
it ſhall be in double the Sum, Cr. Jac. 116. but in Award it is not 
ſo, fo2 to admit of Averment, is to admit the Matter not determi⸗ 
ned, ſince the Averment would be traverſable, and to intend would be 
to make, not to expound an Award: And it's not an Anſwer to ſay, 
That it appears on the Face of the Award, that the Land was the De. 
fendant's, and therekoze the J2uſance being thereupon, it ought to be 
removed by him, who may come there without being a Treipatler, * 

1. 36 


— 4 
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1. It does not neceſſarily appear, that the Sꝛound was his; kor the 1 des not 
Award is only, that he ſhauld uſe it as aCWihart; which rather ſhews, e 
that it was diſputed whether it was his Right bekoze. (eroud d was 

2. It does not ſhew it to be his now; fo2 the (Tlozds only are, 40, e. 
That he ſhould ule it as a Wharf; that is, that he ſhould have Lt- — 
berty of UAharcage there; and if it be admitted to be his G2ound be⸗ 
fo2e ; (fo? if it were the G20und of the Plaintiff, the Ereckion of the 
Boards could not be a Nuſance to his Houſe, yet a Nulance ig by A Nuſance 
Law abat able by him to whom it's a Nuſance ; and if it were not, the . le, 
ary tratoꝛs might, by awarding the Plaintiff to pull it down, enable 
hun do do it without Danger of becoming a Treſpaſſer thereby : So , being ie 
it beuig left indefinite, whether the Plaintiff o2 Dekendant ſhall pull it dente. A. 
down, it's therekoꝛe void fo2 Jncertainty ; and then this being allg. ea. 
ned only fo2 Breach, though the Award fo2 other Particulars were . 

good, the Plaintiff can't recover, there appearing no Cauſe of Aﬀton 
on the whole Recozd fo? him, accozding to Turner's Caſe, 8 Co. 


Ind of this Opinion, Holt, Ch. Juſt. ſeemed to be; but Powell, rl Judges 
Powis and Gould clearly contra: Foꝛ when they declare it to be a Mu. 
(ance, and that it ſhould be removed, who ſhould remove but he on 
whoſe G2ound it was? And though in Point of Law any may remove 
what is to his Nuſance; yet in Cale of Award, which is by Judges 
of Equity as well as Law, it muſt be intended that it was to be done 
by the Party on whole G2ound it was. 

Jud' pro Quer' : Holt dubitante ut ſupra. . — pro 

Per Cur', Upon a Writ of Erro?, if the Clerk below will certify the anion, G. 
Recod wong, Caſe will lie againſt him fo2 it; and if he make no where Re- 
Return, the Plaintiff may have a CUrit of Executione Judicii ont of gag in 


certified in 


Domina Regina verſus Jacob Banks MiP. 


A © Jndiftment was found again him at the Quarter-Sefſions of An ladia- 
Berkſhire, fo2 an Aſſault upon Pz. Culpeper in Windſor-Caſtle, _ 
and the Indickment removed up by Certiorari at the Suit of the Pꝛo- Defendane at 
ſecuto2 : Both he and the Defendant took out Pꝛoceſſes, made up on, 1 
Recowds, and took Marrants of Niſi - prius, to try it at the next Af: for an af: 
_ bes after Removal; and the Pzoſecuto? not thinking fit to carry it 
on, the Dekendant put in his Recow, and was tried and acquittey, 

And now aͤ new Trial was moved fo2 by the Pꝛolecutoꝛ; fo2 that when Tis. 

an Jndixment is oziginally pzeferred here above, oz found below, and 

removed up here by the Pꝛolerutoz, the Defendant can't carry it down = 

to Trial till after a Default in the Pꝛolecutoꝛ, no2 even then without 

Application to the Court, and Leave had; Vid. 2 Leon. 110. It's ſo 

in caſe of an Inkoꝛnnation qui tam, becauſe, as the ook ſays, it quo- 

dam modo concerns the Queen, a fortiori then will it be fn cafe of 

Indiament, which altogether concerns her. 


To 


. 8 — ä 


— — 
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If Difference To Which it was anſwer d, That there was a great D. ference be 
in fuch Caſe tween an Indiäment, and an Inkomnation; fo2 an Jid:#ment being 
indictment a Charge by Oaths of twelve Men, 3 much heavier ; and (2 that, 
_ Informa- ont ought to be allowed all imaginable Speed to cicar himſeff of it, 
257 and not to be continucd under ſuch Imputation till te z ꝛoccutoz 
thinks fit to bꝛing it to a Trial; but an Inkozmation is a vare Sug⸗ 
geſtion, and therefoze is moe eaſily reſted under. 
And as to another Dbjetton that was made, That ſuch a Courſe, 
if tolerated, would be of great Yilchief, fo2 then moſt p2ofligate Ok⸗ 
_ fenders would get themſelves acquitted by Surpxze, oz ovcr-haſten- 
ing the Trial, without allowing the Queen convenient Time to ma- 
nage her Pꝛolecution. 3 
' No N vi, It was anſwer d. That there could be none, becauſe in Crown Cau⸗ 
e. without {eg there can't be Niſi-prius, 02 Tales, without a TUarrant from the At: 
0-47 tomey General, who will be ſure to grant none if he find any ſach 
ney General, Danger; and that ſuch a Thing may be at leaſt by Conſent, appears 
Vid. Sav. 2. 1 Keb. 195. the King v. Jones ; and the Szanting a Niſt-prius amounts 
| to a Conlent. : 


Fo:mer Pra" Per Cur', Befoe the late Statute of 5 & 6 W. & M. c. 2. Concer- 
= Norco. ning Removals bp Certiorari's, if the Defendant had removed an In⸗ 
vals of Indid. didment from any County beſides London and Middleſex, he was line 
ments by cer. Die out of Court, and onſy to be brought in upon Pꝛocels, where- 
eee upon he might have ban outlawed ; but in that Caſe, the Defendant 
might have come in voluntarily if he pleaſed : But if the Indickment 
had been removed from London o2 Middleſex by the Defendant, there 
he muſt have enter d into a Recognizance to carry it down to Trial the 
: ſame Term, oz the Sitting after ; and in Imitation of this Pꝛactice 
How by the In theſe two Counties was the late act made, whereby the Dekendant 
2 ou upon Certiorari bought by him to remove an Indickment out ak any 
oem. County in England, muſt enter into a Recognizance to carry it down, 
and try it the next Allies, becauſe of the great Delay of Juſtice oc- 
caſion'd by the other Courſe ; but tfthe Pꝛoſecutoz does remove it up, 
the Dekendant upon pleading does not enter into a Recognizance to 
try it, and that begets the Queſtion, TUhether notwithſtanding he 
may immediately carry it down to Trial? And it was allowed here, 
that this being removed up by the P2oſecuto? befo2e Plea, the Ocfen- 
dant was out of Court, and fine Die, and might be bzought in by Pꝛo⸗ 
ceſs, o ſued to an Dutlawzy, o2 if he pleaſed might come in volunta- 

rily; and if Jnditment be found here, the Dekendant upon pleading 
ſhall give Security to try it. : . 

Et per totam Cur', After great Conſideration, it was reſolvedn: 
yr Cw”, in 1. That in Civil Adions, the Defendant can't carty down a Cauſe 
_ Evil Attios to Trial by Proviſo till after Default in the Plaintiff, except in ſpe- 
cav'r ery by Clal Caſes where the Defendant is in ſome reſpet in nature of a 
 Proviſe, d Plaintiff, as in Quare Impedit, Replevin and Pꝛohibition, to have a 


V 3 Lev 


5.5 Writ to the Biſhop, Return o2 Conſultation. 
2. There 


— 


Term. S. Mich. 3 Anna, in B. R. 


2 47 
2. There can't be a Trial by Proviſo in the King's Caſe, becauſe Bur nor inthe 
there can be no Laches in the King. King's Caſe. 
3. A Defendant may at the firſt Inſtant, by Conſent of the Pzoſe. 1 e 
cuto2, carry his Cauſe to Trial where the Queen is Party. n 
4. That all Cauſes of the Quan in this Court muſt be tried at where Tria! 
Bat, if Hz. Attozney will not grant a Warrant of Niſi-prius. mvſt be at 


5. That that Warrent in its Nature is no moze than a Conſent, ** ©* 
that the Cauſe may be tried in the Country ; but not that the Defen- 
dant — carry it down irregularly, oz contrary to the uſual 
Courſe. 
6. That if My. Attozney will grant a Niß-prius by Surpyſe, and !f At Gon 
after ſhew that to the Court, they will ſuperſede it. = luprized, 
7. Which was the main Point in this Caſe, that in all Indiſtments 
and Inkozmations here, o2 Iundigments removed hither by the Poſe: n an. 
has no other Way to haſten on his Trial, but by application to the 7" "of 
Court; who upon hearing the Reaſons of Hz. Attozney, will, as they Cut fo 
ſee Occaſion, either give him further Time, 02 fir him a Day peremp- Le 
— fo2 the Trial, oz give the Oefendant Leave to bing it on him⸗ 
ſel 


and per tor Cur, A new Trial was granted; and diteked it foz a der, Biz, 
| Rule hereafter, that the Defendant ſhould never carry an Indictment Rule fett led. 


_— hither by the Pꝛolecutoꝛ to Trial, without Leave of the 
Court. 


Frenche's Caſe. 


LIE had ben arreſted at the Suit of ſeveral Perſons, and had given Bail in Ci. 
LI in Ball; who having charged him with an Action of 4000 J. hay roms, 
him taken up in the City, and comm:tted to the Poultry-Counter, in principal 

oder to remove him by Habeas Corpus, and tender d in Diſcharge of "x 4000 |, 
themſelves to the Pꝛlon of the King's-Bench, where the oziginal Aﬀi- © 
ons were brought; and it being Circuit-time, and all the Judges out 
— of Town, befoze the Bail could render him, he was charged with the | 
Duen's Debt; and the Bail having now brought an Habeas Corpus He was ſoon 
to remove him up, and render him, the Attozney General oppoſed it, e cbirged 
\ becauſe the Queen, as he alledged, might chooſe her Pulon, and the eb 6. * 
Counter was ſafer than the Marshals Pziſon ; and quoted the Caſe of 
Village and Clayton, as a Precedent foꝛ him. 


But per Cor”, It he had been taken up by the Quen firft, there might r b 7c 
be ſome Reaſon that they ſhould not fo2 their own Eaſe lefſen the be bad been 
Quen's Security of her Pziſoner ; and that the Queen's Jntereſt con- fit coken «c 
cutting with that of the Subjet, ſhould be pꝛeterr d; but of the other We. e. 
Hand, the Bail having taken him up here, and the Queen taking a. 
vantage thereof in charging him with her Debt, ought not to pꝛejudice 
them: And he was turned over. | 


Stillingfleet 


1.25. 


— — 
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Stillingflect verſus Sir Harry Parker. 


In Eje&ment AE a Trial at Var in Ejement, the Queſtion was upon the 
DC Time of the Commencement of a Leaſe, which was to com- 
Queen, an mence upon the Determination of a Leaſe then in being to Queen Eliz. 
* And to pꝛove ſuch a Leaſe to the Queen, an ancient Book, in which 
0. were Entries of Leaſes of the Pꝛemiſſes ever ſince Henry the Se- 
venth's Time, and found among the Evidences of the Biſhop's (this 

being Biſhop's Land) was offered and oppoſed, becauſe not ſuch gad 

Evidence as they might have had, becauſe this being to the Queen 

muſt have ben inrolled, and then they might have bzought a Copy of 

the Jnrollment. And tho' it was anſwered, that to pꝛove the Leaſe 

a gud Leaſe, it would be necefſary to pzoduce a Copy of the Jnroll- 

ment, becauſe without Inrollment the Queen could not take, yet to 


p2ove a Leaſe in Fat this would be god Evidence, and that was 


what it was offered foꝛ. 


per Cur. Jnrollment is better Evidence of a Leaſe in Fat than 
the Book, ideo mult be pꝛoduced. . 


Queen can't. per Cur. Queen can't be Tenant at Will. 


be Tenant 
at Will. 
Bourkamire verſus Darnell. 


7" Caſe, the I N Cate, the Plaintiff declared, Chat in Conſideration that at the 


Defendane Requeſt of the Defendant he would let a certain Gelding of his out 


underrook 


that F.$. 


to hire to J. S. he the Defendant did undertake the ſaid J. S. would 


would rede. redeliver him to the Plaintiff; that acco2dingly he did let him out his 


* 88 Gelding, but that J. S. never did redeliver him. At the Trial it ap- 
hire a Hozle from him, who miſtruſting, was unwilling to let him 
have his Hozſe ; whereupon the Defendant came and deſired him to 
let him have it, and that he would undertake J. S. would redeliver 


him ſafe. And rhe Chief Juſtice doubting whether this Pꝛomilſe was 


not void by the Statute of Frauds and Per jury, it being not reduc d 
into TUriting,. direted a Uerdi# to the Plaintiff, but ſaved them the 
Matter to be taken Advantage of above. 


0h. Thar this And now Serjeant Darnell argued, That it was void by the Sta. 


woes. tute, Ik the Cows had bon, Let him have the Hozſe, and if he 
of Frauds, Don't redeliver him, F will; that had been plainly within the Statute, 
afra ko; it is anſwering againſt the Default of another, and the Under- 
Default of taking here is the ſame in Subſtance, fo2 it is, that he ſhall do that 


3 5 which by Law he was bound to do, and that is anſwering fo2 the De⸗ 
into Wine Fault of another. Jndadif the whole Credit and Reliance had been 


oWriting. anti 
„ites upon the Defendant's Account, ſo as the Plaintiff could have no Re- 


medy againſt J. S. fo2 the Non-delivery, it had been otherwiſe. _ 
b 


peared upon Evidence, That the ſatd J. S. came to the Plaintiff to 
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he quoted a Caſe in the Second Year of the late King and Quan, 
reſolved upon this Difference, vir. That where the Plaintiff has an 
Action againſt the Party foꝛ whom the Undertaking is, there no Aﬀion 
will lie againſt the Undertaker, w.thout the JDꝛam ſe be in Uiriting. 
Secus where no Aﬀton does lie againſt the Party, to2 then the whole 
Credit is cntirely upon Account of the Undertaker, and the other 
looked upon as his Servant; and the Sale and Contrat is, in Judg- 


ment of Law, to the Undertaker, tho the Oclivery be to the other 


Party as his Servant: As if A. comes to B. and tells him, Hire 
your Hoꝛſe to J. S. and J will ſ you paid the Þire ; there the Hiring 
is to A. and not J. S. who ig conſidercd as Servant of A. 


Raymond contra. J agre the Difference taken by BY. Serjcant, 


but weill make a quite contrary Jnference from it; ſo the Point be 


tween us muſt depend upon the Fat of the Agreement, and pet J would 


diſtinguiſh upon the ſaid Diverſity. It is ſaid, where an Aion lies 
againſt the Party, it will not lie upon a Parol Pꝛomiſe againſt tac 
Undertaker; that is, where an Action lies againſt him upon the 021- 
ginal Contract 02 Agreement tis true, but where an Action lies againſt 
him upon a Matter collateral to the Contract, J deny the Rule. And 


the Moꝛds of the Statute ſhew, That the Undertaking made void, is 


an Undertaking fo2 the Party's perfoyming the o21ginal Contract: 

And here, upon the oziginal Contra, no Action would lie againſt J. S. 

kfoꝛ not delivering back the Pozlſe, though indeed if he refuſe to 

do it upon Requeſt, Detinue oz Trover will lie againſt him, 

not upon the Contrast, but upon the ſubſequent Tort, of keep- 

ing that from us which of Right we ought to have, and belongs 
us. | | | | 


Cur. Clearly the Cows [Default of another] in the Statute, is 
the Default of another in perkoꝛming his Contract, and if the whole 
Credit be not entirely given to the Undertaker, ſo as no Remedy lies 
againſt the Party upon the Contrat, but that the Undertaker comes 
in Aid of the Credit given by the Contra to the Party, the Under- 
taking will be within the Statute.” And they allo agreed the Caſe 


put by Darnell, and further ſaid, If two come to a O2aper, and one 


of them ſays, Let this ]Perſon have ſo much Cloth, and Ill ſee vou 


paid ; there the Sale is to the Undertaker only, tho' Delivery be ta 


another by his Appointment; but if Contract be made with A. and 
the Uendo2 ſcruples to let the Gods go without Boney, and B. 
comes to him, and deſires him to let A. have the Goods, and under- 
takes that A. ſhall pay him, that will be a Pꝛomiſe within the Sta- 
1 tute : So the whole Queſtion will be, Whether the Plaintiff had any 
Remedy upon the Contract againſt J. 8. : 


And Darnell inſiſted on it, That there is a Remedy upon the Bail. 


ment againſt J. S. by Contrai in Law. 


1 But 


As to the 
Words in | 
Star [Default 
of another] 
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That there But per Holt & Powell. There is no ſuch Thing as a Contra 
1 —4＋ . o' Promiſe in Law, though there be luch Erpreſſion in ſome 


Contract in Books. 


Law. 


V-1dift fer 
aide. 


Error ot 
Judgment 
in C. B. 


But at another Day they declared, That upon Conference with the 
other Judges, they had great Debate, and great Uariety of Opt. 
nions in this Caſe, and that many thought it out of the Statute, 
fo2 this Reaſon, That the Hozſe was let out wholly upon the Ccedit 


ok the Defendant, that it ſhould be redelivered; but we (ſays he) of 


this Court are unanimouſly agreed, that it is within the Statute ; 
fo? it is an Undertaking fo2 the Ad, and to make good the Default of 
another. And where it has been objetted, That if ſo be the Party did 
not redeliver him, the Plaintiff had no Remedy againſt him upon the 
Contract, but only in Trover and Converſion upon the ſubſequent 
Tort in caſe of Demand and Refuſal, and therefoze that did not 
bing him within the Meaning of the Statute, fo2 it is a Remedy 
accrewing from a Mrong after the Contract; but there is a Way to 
charge him upon the o2iginal Delivery oꝛ Bailment, fo2 the Ball 
ment was ſuch as in its Nature required a Redeliverp, and if Batlee 
will not redeliver the Thing bailed, the pꝛoper and only adequate Re: 
medy is an Action of Detinue ag ainſt the Baillee: Therefoze this Po: 
mile of the Defendant's, that J. S. ſhould redeliver the Hoſe bailey, 
koꝛ which there lies a Remedy againſt the ſaid J. S. upon the Bal 
ment, is a collateral Pꝛomiſe, and therefoze a Pꝛomiſe to anſwer fo? 
the Ack and Default of another, and by Conſequence within the Sta: 
tute. So if two come to a Shop, and one of them contrafs fo! 
Goods, and the Seller does not care fo2 truſting him, whereupon the 
other ſays, Let him have them, and J'll undertake he ſhall pay you; 
this is an Cindertaking fo2 the At and Ockauit of another, and with: 
in the Ack: But if the Pꝛomiſe be, J will ( you paid, 02 J will be your 
Paymaſter, it is other wiſe. EL, 


Et per tot. Cur. Aerdit᷑ ſet aſide. 


Davy verſus Salter. 


*Rro2 from the Common-Pleas of a Judgment by Default there; 
Land the Erro? inſiſted en was, That the Crit of Inquiry was ert 
cuted after it was returnable. Jt was returnable in Tres Sept. Trin. 
which is a Sunday of Neteſſityv, and was in that Year the 13th of 
Jane, and the TUrit of Jnquiry is returned to have been executed the 
14th of June, which is the Day after, when the Sheriff's Authonty 
by the TUrit was determined. And the Court muſt take judicial No- 
tice of the Commencements and Return-Oays of all Terms, as 


well fird as moveable, and this they can t do without likewiſe taking 


Notice of the Days of the Month on which theſe Days fall. You 
muſt take Notice of the Commencement ok Eaſter Term, which 
muſt be by taking Notice of Eaſter-Day, on which that depends L 
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and Eaſter-day 13 the fitſt Sunday after the Full Moon next after 
the 21ſt of March, and ik that Full Mon happens on a Sunday, Eaſter 
ſhall not be till the Sunday after; by the ſame Reaſon you will take 
Notice of Trinity-Ierm, its Beginning and Returns, and that Tres 
Sept” Trin' muſt be on unday, and what Day of the Month that 
Sunday is, and you will find it on the 13th of June this Pear, of which 
this Judgment is: And Gage's Cafe, as in Co. Ent. 252. Mo. 402. 
1 Roll. 595. were quoted, and ſtrongly relied on. 


Eyre contra. That the Court can't take Notice of the Day of the 
Month: 1. Cr. 275. Jo. 300. 1 Roll. Abr. 595. Velv. 140. where held, 
That the Court ſhall not take Notice even of Fir'd Feaſts, 

2. He urged, That Tres Trin' in Law was not a Oay of Return, 
oꝛ at icaſt that the Sunday being not a Dies Juridicus, ſhould not be 
reckon'd, and it then would be well, fo2 a TUrit may be *recuted on 
the Day of its Return ; and fo2 this Reaſon the Eſſoins are kept 
on the Monday: And the Reaton ſeems to be, that when that Sun- 
day is no legal Day, the Monday ſhall ſuccced in its lace; and in 
the Common-Pleas they always take the Monday to be in Menſem 

Paſch'. Tf the Mile be join d on the meer Right where the Appearance 
muſt be on the firſ Day, it muſt be, that the Monday ts the firſt 


Day, 02 elſe the Party could not ſave himſelf : And this (@ms con⸗ 


ſonant to Reaſon, and the firſt Jnſtitution of the Thing; fo2 it would 
be abſurd to appoint a Oay foꝛ Appearance which the Party could not 
poſſibly appear at, and that Sunday never was a Juridical Day; 
V. - - Britton, c. 5. and this is the mo2e reaſonable, fo2 that the firſt 
Return is Craſt' Irin'; and in 2 Cr. 16. the Monday is laid to be the 
Day of Tres Trin', 1 Cr. 11. the ſame, viz. the Lies Lune, is the Day 
of Tres Trin', and all Returns of TUrits adjourn'd to that Oap, 


Obj. The Sunday is always rcckon'd in the Computation of the 
Quarto Die poſt; and the iſt and 4th Oay are taken in incluſive. 
Anſw. All the Octaves and Quind' are not incluſive of the 1ſt and 
2th, 02 15th; as in Eaſter-Term, Quinden' Paſch' docs not take in 
Eaſter-day, but is excluſive of it; and ſo is Octab Trin' of Trinity- 
Sunday, as is apparent from the Entries, which are, a Die Paſch. in 
quind' Dies, a Die Trin' in 8 Dies; and [a] is always crcluſive of 
the Terminus a quo, and it's very odd to include the Day of Return 
one of the four Oays of the quarto Die poſt ; fo2 poſt is itkewiſe 

Then all Judgments muſt refer to the firſt Day of Term; and if 
ſo, this Judgment muſt relate to a Sunday, except it be agreed that 
Monday fhatl ſucce'd in its Place. It Sci ta' be returnable in Com- 
mon-Pleas, Tres Trin', the Entry is, Et modo ad hunc Diem ſcilt' 
Diem Lune; fo? if it be underſtood Sunday, it will be void. 

Holt, Ch. Juſt. If the Sunday happen to be the Quarto Dic poſt, 
it muſt of Neceſſity go to Monday, becauſe it can't be kept on the 


Ty 


R. That the 
Court can't 
take Notice 
of the Day of 
che Month. 


That Sunday 
thall nor be 
reckon'd, &c. 


In Mini Pa. 


is Monday in 
C. B. 


0j. That 


Sunday is in 


the 2uarto Die 
pf. 

R. Thar all 

OXives and 

Quindenas are 
not incluſive. 


C.J. That all 
Qui nac na rand 


Oct avs arc 


Sunday, and ſo of Eſſoins; but all Quindena's and Octaves are in- "wire. 


cluſive of the 1t aud 8th, oz 15th Day: So Octab' Hill' ts the 1 
K K 2 0 
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The Calendar 
ſettled by 
Law, and 
Part of it. 


1 Inft. 135. a. 


That Surd ay 
is the Tres 
Trin. 


When Trinii- 
Term 15 to 


begin. 


Ln 


Thar it's fit 


to ſerrle this 
Matrer fully. 


Pariſh- CI. k 
ſues Church. 
wardens in 
Spiritual 
Court for 
Money, &&. 


Where after 
Sentence, one 
may come too 
late for a Pre- 
hibition. 


of January, and Hill' Day is the 13th ; and here, where we pꝛoccto 
de Die in Diem, we never enter a Die S. Trin' tn 8? o 2 Quind' Dies, 

but Die Lune, &c. poſt Feſtum: And as to the Relation of Judg⸗ 
ments, that is fo2 Neceſſity to the firſt Juridical Day, which is Mon- 
day, Sunday being none, and the Calendar is ſettled by Law, and 
Part of it, and the Moveable Feaſts by the Calendar, though not 
altogether accoding to the Kule in it; and if a CUrit be returnable 
Quind' Paſch', we muſt ſure take Notice ot it, and ſo muſt all thoſe 
whom it concerns: Suppoſe upon Foxfeiture of Tſlues, o2 ſaving, oz 
keeping of Days in a real Action; and Gage's Caſe, and that of Fiſh 
& Brockett, in Pl. 266. are unanſwerable : And the Monday is not the 
Tres Trin, but the Sunday is it, though in Caſes of Neceſſity it be 
kept on the Monday: And ſome Pears ago the Midſummer-day hap- 
pen d to be on a Wedneſday, which ſhould have ben the laſt Day of 
the Term; but being a Dies non, upon great Confideration the Day 
following was kept: By the Statute of 32 H. 8. c. 21. Trin' Term 
is to begin the Bozrow after Corpus-Chriſti Day, and therefo2e we 
don't come here the 4th Day. And he quoted a Trial of Niſi-prius, 
which was ſet aſide, becauſe it was Die Lune in Menſem Paſch'. And 
though [a] be generally ercluſive, and that the Entry in the Com- 
mon-Pleas in all Caſes of Daiginal be a Die Lune, &c. in all P2oceed- 
ings on Duginal, pet it's taken incluſive. | 


Powell. Gage's Caſe is very ſtrong againſt you ; but J believe there 
be many other Caſes contrary, therefoze it's fit to ſettle it fully; and 
the Prattice of Common-Pleas will be a good Guide in a Writ of Er: 
roꝛ from thence : And in Caſes of Neceſſity, Things are done on the 
Monday, as in Appearance in a Writ of Right, where Law allows 
not of a Quarto Die poſt : And Sunday never was no? is a Dies Juri- 
dicus; but there is no Neceſſity in this Caſe. 


Cur' adv. vult. 
Parker verſus Clerk. 


CE JT was in the Spiritual Court by a Pariſh-Clark againſt the 
Church wardens fo2 ſo much Boney, by Cuſtom due to him 
Yearly, and leviable by them upon the Pariſhioners : And now a Pꝛo⸗ 
hibition was moved fo2 upon Suggeſtion of no ſuch Cufom. 

To which it was objeited, That if there was no ſuch Cuſtom, they 
ſhould have plcaded it below; and if without receiving that Plea they 
would p2oceed, then would be the pꝛoper Time fo? a Pꝛohibition; but 
they came fo2 a Pꝛohibition too late, viz. after Sentence. 


Holt, Ch. Juſt. J know no Caſe where one comes too late fo2 a 
Pꝛohibition after Sentence, but that of ſuing one out of his Dioceſe : 
Inde#d, if a Suit be there fo2 a Modus, and the Defendant pleads 
Payment, he comes after too late to plead, oꝛ ſuggeſt that there is no 
Modus, becauſe he has admitted one by pleading a Payment. But 


here 


. 
p 
' 
| 
— 
* 
y 
— 
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here the Matter lies; Here is a Duty not Spiritual but Tempozal, CJ Tha: this 
and to a Tempozal Perſon, fo2 ſuch is a Pariſh⸗Clark; and therefo2e CTY 
we grant Mandamus's to reffoze him to his Place: And this Duty is 
founded upon a Cuſtom; and if there be ſuch a Cuſtom, he is not with- 

out Remedy at Law; fo2 he may have Caſe fo2 not making a Rate and 

levying; 92 if they do levy it, and not pay him, he may have an Indebit' 

fo2 Money received to his Uſe, But alii dubit', looking upon the le the 
Clark to be an Eccleſiaſtical Perſon, and in inferiour Owers,. and enen 
that as ſuch, he might ſue in the Spiritual Court foz a Stipend 02 P. on. 
Penſion : And a Diverſity was urged from the Bar in the Point of a 

Spiritual Perſon's ſuing in the Eccleſiaſtical Court fo2 a Penfion, 

viz. that he might well do it only in Caſe of Penſions oziginally 


granted, oz confirmed by the Owinary ; but that where a Penſion 


does not oztginally commence by the At of the Owinary, there it can't 
be ſued fo2 in the Spiritual Court: As if one ſhould grant an Annu'ty 
to a Parſon, he can't, as was ſaid, ſie fo? it in the Spiritual Court; 
and fo? this was quoted Cr. El. - - - - Colier's Caſe. 


But per Holt, Ch. Juſt. There is no Diverſity ; but what ſticks 1: will be hard 


5 with me is, whether they have oziginal Jurisdiction here; which with- : make the 


out Doubt they have not, if they von t make the Clark a Spiritual dl Feb. 
Perſon, which will be hard to do: And if they have not oziginal Ju- © 
risdi#ion, one is never too late fo2 a Pꝛohibition. 


And per Cur”, The Caſe will certainly lie againff the Church-war- voc C:fc 
dens upon ſuch a Cuſtom : As if Bailiff, o: Reeve of a Banoz, be in i. 
bound by Cuſtom to collexk Money, Caſe will lie againſt Him fo2 | 
not doing it, and Indebit' after it's received, Quere quid inde 
venit. | | | 


Tilſden verſus Parfriman. 


Iſden being now in Newgate upon a CUarrant of a Judge, upon 7: in Ng 
the Ad againſt Priſoners Eſcaping ; and the Regulatity of that pe unte 

Matter being now rekerr'd to By. Clerke to examine, it was repoꝛted . sn b. 
by him, That Tilſden had been indebted to Parfriman, and in Pziſon of 
Marſhal at his Suit, and had-eſcaped ; and being taken up by a Mar- 
rant, lay in Newgate. That after the ſaid Parfriman and he came to an 
Agreement : Whereupon, upon Payment of a Sum certain in Hand, 
and a Pꝛomiſe to make other Payments hereafter, he conſented to 
have him diſcharged out of Newgate ; that after the ſaid Tilſden not 
pexfomming his Agra ment, the ſaid Parfriman endeavour'd to get him 
arreſted, but could not; but that he was atreſted at the Suit of ano- 
ther, and committed to the Warſhal, who let him eſcape voluntarily; 1 was after 
and after he paid that Plaintiff, but had no legal Diſcharge from him, ve «nd 
Parfriman hearing of the new Arreſt, goes to the Barſhal, and agkes 3. ä 
him, Jf he had ſuch a one in his Cuſtody ? Tho anſwers, Ves: 
Whereupon he enters an Action ag ainſt him in the Book that is kept 
in the King's-Bench-Office, and after gets him arreſted by Pyoceſs of 


the 
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the Court ok King's-Bench, keeps him in Cuſtody thereupon till he 
got a Judge's cUarrant, whereby he was carried to Newgate ; the 
Commitment by this Tarrant is what is complained ot: Ind tho" 
ol. Thr the it was urged by Serjcant Darnell, That the Oilcharge out of Newgate 
it Discharge was no Diſcharge of the firft Adlon fo2 Eſcape from which he was 
was no gh committed to Newgate ; fo2 the Plaintiff upon the Eſcape out of the 
bt Adion, Marſhalſea of Marſhal, had his Elettion to take the Narty up upon a 
Or. new Aﬀion, 02 upon a Warrant now by the late AF, o2 to have an 
Action of Eſcape againſt the Marſhal, and tac taking up upon a (Uar- 
rant will be no Otlcharge to the Marſhal ; therckoꝛe the firſt Aion re⸗ 
mains ſtill undiſcharged, and the Parſhal may take him up thereupon; 

and if ſo, he is now wzongkully at large, and may be taken up by a 


Judge's (Tarrant, as has been done. 


per C, Ta- + But per Cur', If one in Cuſtody of the Parſhal 1 and is talen 
oy vp an lip on a Judges (Uarrant, that is no ncw Impuſonment, but a Con- 
wt tinuance of the old; and a Diſcharge of that Commitment, wil be 
no new im- a Diſcharge of the firſt ; but if he had elcaped out of the County 
gement, Japl without Conſent of 'the Japler, there the Marchal might retake 


him: As if one be in Cuſtody of the Yarſhal fo2 Debt, and eſcapes; 


and after the ſame Plaintiff takes him up upon another Debt, and 


lets him go again, vet the Barſhal may retake him fo2 the Eſcape; 


Priſoner, how 2. The Court agrad, That if a Yan be in Cuſtody two Terms 


nt * cuch2*- without a Declaration, he ſhall be diſcharged upon Filing common 


claration in Bail; and the Wap to charge ane in Cuſtody in Term time, is by 
two Terms. filing a Bill againſt him, and delivering a Declaration to the Turn- 
key: After which he muſt lie two Terms, as to that Party, befoze he 
can be diſcharged on common Bail; but in Qacation, there is no 


ap but to make an Entry in the Bool that is kept in the Office of 


a Remanet in cuſtod* Mar? ad Sect. de, &c. and that is ſufficient to 
charge him ; but to make that ſuffice, the Party muſt be afually in 


Jayl, and not eſcaped ; fo2 the Reaſon why ſuch Entry is allowed 


good, is, becauſe of the Neceſſity of the Thing, the Party having no 
Bur upon an Other Map to charge him when he is in adual Cuſfody : But upon an 
_ — Elcape there is not that Nzeceflity, fo2 he being at large, may be ar- 


we" 41 reſted :- Indeed, if the Barſhal will own one to be in his Cuſtody who 
is not ſo, that ſhall conclude him, and ſubjet him to an Eſcape ; but 


luch Confeſſion of the Marſhal ought not to be concluſive to any but 


Himlelf, and it's againſt a P2incipal of the Law to charge a Yan in 
Cuſtody, who is not in Cuſtody, and the Yilchief of it would be very 
great : And this can't be called taking Advantage of the Party's own 
CUrong ; fo2 his eſcaping out of Pꝛiſon, where he is in Cuſtody at 
the Suit of A. can't be any Wrong to B. though he be thereby dep2t- 
If Marſhal ved of the Advantage of charging him in Cuſtody, Indeed, if Par⸗ 
bern ode, ſhal ſuffer one to be in and out at Times, and during ſuch Time he 
and he is dif. 18 ed by a Remanet, &c. though he were aituaily out ol Pꝛiſon at 
— ad that Time, pet if he returned in again, that will be quaſi a Conti- 
again, +. nuance ok the firſt Jſmpziſonment : And by iuch Return he may have 
Notice of the Charge, and the Meaning of the Statute, whereby 


th? 


we 
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the Barſhal is to acknowledge what Pyiſoners he has, is only in oder 
to charge himſelf. 113 


And per Cur, The ſecond Impꝛiſonment in Newgate is irregular ; Pb . 
but we can't take Notice of any Ching till the Marrant be teturn d: omen 1. . 
And the Queſtion will be, Whether we will relieve on Motion, 02 put reevhr, but 


you to your Audita querela? che Warrant 


muſt he re. 
rurn'd before 


Remedy had. 


Domina Regina verſus Saintiff. 


nem pontem ſitum in quadam communi ſemita pedeſtri, leading Judgment on 
from ſuch a Place to ſuch a Plate; which he was bound to repair ies. 
_ ratione Tenure, and which he ſuffered to be valde ruinos' & in magno renting, 
decaſu, &c. ad commune nocumentum omn' ligeor' Dne Rne' illac &. 
tranſean'; and Judgment given thereupon at the Quarter-SeMons, 


ok which Erroz was now brought. 


And now Eyre objefed to the Jnditment, That it did not lie; fo2 04 1: did not 
it did not eppear that the Bridge was in alt regia via, as it ought fr. he 
to have been per luy : Foz it was a Term of Art not to be ſupplied , 
by any other Mos, no moze than the Cows, Murdravit, Burglari- 
ter, &c. in Indictments of Murder 02 Burglary ; Stanf. 96. Dy. 304. 
2 Inſt. 701. Chen if it does not appear to be a Highway, it muſt be 
taken to be only a pzivate one, fo2 the not Repairing whereof an Jn- 
dickment does not lie: Df the other Side, in Maintenance of the 
Judgment, was quoted Weſt's Precedents, 147, 156, 346. 


And Eyre further urged, That the Power given to Juſtices of 
Peace in this Caſe, is by the Statute of 22 H. 8. c. 5. which men- 
tions, that they ſhall judge of Decay in Baidges in Highwaps ; ideo 
they ought to ſhew that this is ſuch a Bztdge, and ſo purſue their Au⸗ 
thozity. | 


Holt, Ch. Juſt. An Indidment lies not fo2 not repairing a Baidge, CJ I. lies 
ercept it be in a Highway, as Y2. Eyre will have it; but the Wow, ch. , der be 
Highway, is the Genus of all publick Mays, as well Cart, Hozſe, and in « tligb- 
Foot-wap, and yet Jndi#ment lies fo2 any one of theſe Mays, if they dublick 2 
be common to all the Queen's Subjecks, having Occaſion to paſs 1 
there; that is, if it be a Foot-way only common to them all, oz Hozſe 
and pꝛime May; and theſe are not alte regie vie, fo? that is the great 

Highway common to Cart, Hoxſe and Foot, that pleaſe to uſe it: So 

that the Term of Alta regia via, is not ſo neceſſary ; and if there be a Ther the 

common Foot-way fo? all the Queen's Subjets, if it be in Oecay, an 1 

Tnditment muſt of Necelity lie fo2 it, becauſe Cale will not lie with- vor © neces 

out a ſpecial Damage: Then as to the Authozity of the Juſtices, they ry 

have a Power by the Statute of « Ed. 3. c. 16. by which they are cre - 

ted to inquire of all publick Nulances; and if this be a publick 2. 
e 


N Indidment againſt him fo2 not repairing quemdam Commu- Ene, oF „ gc, 
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publicus is of 
wider Ex- 
tent than 
Commun. 


Ideo fit to ſee 


Precedents, 


0 Sobk 47 


Ce. 


In Eje ment, 
Special Ver- 
dict that 2 
$i. fs. was by 
an Admr. in 
Trin. Term, 
but no Judg- 
ment nll 
Mich. Term. 


the ſuffering of it to be in Decay is a publick Nuſance, and ſo 
within their Juriſdiion : So all that ſticks with me is the Banner 
of laying it, fo2 the Wow, Commune, doeg not ex vi Termini impozt 
that it is common to all the Queen's Subjets, as it ought to do to 
maintain an Tndixment. And one of the Pꝛecedents pꝛoduced has 
the Mod Publicus, which is of wider Extent than communis, foz 
there is Common fo2 two, thzee, 02 mo2e; and it will be hard to un⸗ 
derſtand the TUozwd, Common, to be univerſal, to charge a Man's Fra 
hold. And without Doubt the Concluſion will not help it, if ſo 
much be not expꝛelly charged in the Pꝛemiſſes. And here it is not 
ſaid to whom it is common, ideo very fit to lee JIzecedents befoze we 


Trevivan verſus Lawrence & al. Paſch. & Mich. 3 Annæ. 


pe Ejedment by Adminiſtrato2 of Lands in Cornwall, this Special 
1 Gerdi was founy, That one S. R. was ſeized of the Pꝛemiſſes 

in Fee, and he being ſo ſeized, the Plaintiff's Jnteſtate did ſue him 
in Debt upon a Bond in ſuch a Court in Weſtminſter, and that in 
that Suit Judgment was given againſt the ſaid S. R. in Mich. 1656. 
That in the 13th Year of the late King a Sci. fa. was bzought by the 
now Plaintiff againſt the now Defendant, as Tertenant of ſome 
of the Lands whereof the ſaid S. R. was ſeized at that Time oz ſince, 
and that the Defendant being ſummoned, did appear, and plead Nul 
tiel Record, and Day given to pꝛoduce the Reco, at which Day a 


Judgment of Michaelmas Term was pꝛoduced, and Judgment and 


Award of Exccution fo2 Plaintiff thereupon; but that the Sci. fa. 
bꝛought by the Plain iff did recite a Judgment of Trinity Term 1656. 


And upon this Award of Execution an Elegit was taken out by the 


Plaintiff, and Lands cxtended, and in Ezetment to get the Poſſeſſion, 
the Judgment given in Evidence was that of Michaelmas 1656. And 
fo? the Uariance between the recited Judgment in the Sci. fa. and that 
given in Evidence, the Jury doubted. 


Eyre fo2 Plaintiff. J agree the general Rule, That who makes Ti 


tle under Execution, muſt ſhew a Judgment on which it is grounded; 


but here we need only to ſhew the Judgment on the Sci. fa. fo2 tho? it 
be upon a judicial CUrit, pet it is conſidered as an Adion, and may 
be releaſed by that Name. Litt. F. 503, 504. It Judgment be againſt . 
one, the Attoꝛney fo2 Plaintiff may ſue Execution by Uertue of his 
firſt TUarrant, yet a Warrant in the ozginal Cauſe does not impower 
an Attomey to appear to a Sci. fa. upon a Judgment in that Cauſe, 
oꝛ the Attozney fo2 Plaintiff to ſue out a Sci. fa. Cro. El. 154. Re- 
leaſe of Action is a Releaſe of Sci. fa. but a Releaſe of Adion is no 
Releaſe of Execution; therekoze the Sci. fa. is no Execution, no2 the 
Judgment upon it a bare Award of Erecution. 


Brotherick 
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Brotherick contra. A Judgment on a Sci. fa. is no new Judgment , a- 
to affect the Land in this Cale, but is only an Application of an an- Menton s 
cient Lien on the Land, 2 Keb. 499. And this Judgment docs net {ja 08 new 
alter the Nature of the Duty. noz create a new one. Vide 1 Lev. . 
Mannerton verſas Morrice, Ind d an Dfficer that juſtifieg by Uer- 

tue of a Writ necd not ſhew a Judgment, but the Party muſt always 

do it. And per Luy, a Sci. fa. lies not upon a Judgment on Sci. fa. 


—_ 4 i tel 


——_—_— 


Holt. Ch. J. Ik Sci. fa. recite a Judgment of Trinity Term in % ,.- c.5. 
Debt, whereby aff the Defendant's Land whereof he was then, oz at Thac chere 
any Time ſince, ſetzed, ac bound, and the Tenants returned plead —— 
Nul tiel Record. aid a Judgment of Michaelmas Term be pꝛoduced, bur char can. 
no Doubt that is a Faller of Recozd. But the Queſtion is, when vor be con- 
that Recon is p2oduced, aud Judgment thereupon, Whether the De- „ lf. 
kendants be not thereby concluded fo2 ever? Fo2 to admit them to fy be Point 
controvert it now, would be to falſify the Point tried, and that cant 4 | 
be cben by Tiluc in Tail: As if in a TUrit of Entry a Recovery be 
againſt the Anceſto? of Jaue in Tail, the Iſſue can't falſify it in the 
Point tried, but he may ſay that his Anceſto2 omitted the giving ſuch 
Things in Evidence which he can now give. And one map hape a 
Sci. fa. upon a Jbdgment on a Sci. fa. and fo2 this he remembered the | 
Caſe of Obrien verſus Ram about 15 Pears ago in this Court: a 6. 
Judgment againſt a Feme Sole, who after took Pusband befoze Exe⸗ 
cution, and then a Sci. fa. was ſucd againſt both, and Judgment there- 
upon, and an Award of Execution againſt both, and then the Mike 
died, and then a new Sci. fa. is bought againſt the Þugband Survt- 
voz, and adjudged it lap. And another Caſe ſince likewiſe in this 
Court: Feme Sole obtained a Judgment, and befoze Execution ton 
Hughand, and then they bzought a Sci. fa. to Have Execution, and 
had t thereupon. and Award ot Execution: The Aike dies. 
and the Hugband ſurviving, had another Sci. fü. and held well. 
And he quoted the Caſe of Gilbert and Bragg, Anno 1655. Judgment · 
in Debt againſt Tenant in Tail, who died, and after Sci. fa. againſt 
hig Tſe, who return'd warn d, made Dekault; though the Lands 
in Tall were not liable, pet he is concluded fo2 ever, and this 1s 
grounded on the Book of 27 All. And a Jury can't find againſt an 
Eſtoppel in a Point tried, and ſo wherever there is an Eſtoppel that 
affeds the Intereſt of the Land, the Jury can't find againſt it. It's 
true, if you come to ſpecial Pleading, and it be reduced to a Point 
in Pleading, and the Party then will not take Advantage of it by 
relying thercupon, but will leave it at large, the Jury is not eſtopp d, 
but may find the Truth. As ſuppoſe in this Caſe, Plaintif had de- 
clared on a Judgment in Trin. 1656. and the Defendant han pleaded 
Nul tiel Record if he will join Jfſue that there is ſuch a Recowd, he 
is gone, becauſe the Truth will be again him; but if he will ſay that 
there was a Sci. fa. taken out againſt the Defendant at ſuch a Time, 
reciting ſuch a Judgment as is now ſhewed in his Declaration, and 
that the Defendant pleaded Nul tiel Record. and that was found 
againſt him the Defendant, and conclude by relying on the Eſtoppel, 
he ts lake, and the Dekendant _ offer any Thing againſt & 
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So if a Demiſe be pleaded by Indenture, and the other will ſay, Nil 
habuit in Tenementis, and the Plaintiff will ſay, Habuit in Tenemen- 
tis, he thereby waives the Batter of the Eſtoppel, and leaves it at 
large, and the Jury may find the Truth; but if he had ſald, that it 
being by Dad under his Hand and Seal, he ought not to be admit. 
ted againſt his D&d, to aver that he had nothing, the Truth could 
v. Hob. 207. not be inquired into; but if the Jſſue were upon Nil debet, where the 
Point don't come in Pleading, as in Debt fo2 Rent where the De. 
3 mile is by Dal d, the Party can't give Evidence of Nihil habet in Te- 
When an nementis, no? the Jury inquire of it: And when an Eſtoppel runs up⸗ 


Eſtoppel uns 


upon che On the Land, it alters the Jntereff of it ; fo2 if a Yan by Deed in- 
Land, ir altes Dented make a Leaſe of Dale, reſerving Rent, in which at that Time 
Fel he has nothing, and after he purchaſes Dale, and bargains and ſells 
1 it to a Stranger, the Bargaine ſhall hold it liable to the firſt Leaſe, 
and coming under him that made the Leaſc, ſhall be eſtopp'd to ſay, 
that Bar gainoꝛ had nothing to let in the Pꝛemiſſes at the Time of the 
Leaſe made; fo2 this Eſtoppel runs upon the Land, and alters the 
Intereſt of it. And this Caſe having been thus ſpoke to in Eaſter- 
| Term, pended in Conſideration till this Term : Chen per tot' Cur, 
Jer vy" Judgment was given fo2 the Plaintiff, the Ch. Juſt. putting the Caſe 
bere put. Choztly thus: Sci fa by Admiiniſtrato2 upon a Judgment in Trinity- 

Term, the Reto being in Truth of that Term, but no Judgment till 

Michaelmas-Term; and the Defendants being all except one return d, 
plead Nul tiel Record”; and the Reco of Michaelmas- Term p2oduced, 
and Judgment on the Sci' fa, and an Award of Execution, Elegit ta- 

ken out, and an Extent thercon, and an Ejedment bzought to get 
2ofſeſion ; and now it is found out, that there was no ſurh Judgment 
A' the Te ag the Sci' fa' recited: Mhat then? All. theſe Perſons ate eſfopp'd ; 
nanrs bere fo; nom they are not bound of the Plaintiff's Side to give the Recozd 
<opp's, &c. Of the oziginal Judgment in Evidence, but only the Award of Execu⸗ 
tion on the Sci' fa'; to? being all except one return d Tertenants, they 

are all except him eſtopp d thereby from ſaying, that there was no ſuch 

Judgment; aud as to him too, he is eſtopp d if he does not chew a Title 
Ad he roo. if PACamount the Judgment on the Sci' fa*, fo2 this is an Eſtoppel that 
be oc xo works upon the Intereſt of the Land; and it's like a Judgment againſt 
»:ramount. Int Who is afterwards difſeiſed, oz a Sci' fa againſt an Jfſue in Tail, 
who makes Default, oꝛ pleads other Plea which is found againſt him, 
whereby Execution is awarded, he ſhall not after be admitted to ſay, 
that his Anceſtoꝛ was Tenant in Tail, and he Heir to the Jntail, and 
even upon the Eſtoppel the Plaintiff in the Judgment ſhall maintain 
an EjeXment : As if a Ban make a Leaſe by Indenture of Land which 
is not his, and after purchaſes it, that Leaſe ſhall bind him, his Heirs 
and Aſſigns ; and an Eſtoppel that affets the Intereſt of the Land, ſhall 
run with it to whoever takes it; and none that are Parties to, 02 Clat- 
mants under, this Recovery, ſhall falfify it. 


Jud pro gue”, Jud' pro Quer', 


Fitz- 


_— ON” "> POT TIS, 
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Titz-Hugh verſus Dennington. Antea 227. 


HIS Caſe being moved again, Broderick urged, That the Plea r J. 
was naught, and therefoze Judgment ought to be affirmed $ ( aght co 

Tle were to be made fre at the End of ſeven oz eight Years from „ f med, 
the Date of the Bond, of the Company of Joyners, if we deſired it ; ©* 
then the Eictzion is ours, to be made fta at the End of ſeven Pears, uc. be 
02 ciſe at the End of eight; and this ought to be determined in ſome da 
convement Time befoze the End of ſeven Years, that the Obligo? e d 
might have all Things ready to perfomm his Condition, which was iin tte 
to be at the End, that is, the laſt Day of the ſeventh Pear: And hom Years, Cr. 
has the Obligoꝛ diſcharged himſelf by ſaying, That we have not re- 


queſtcd him at the End of ſeven Years, oꝛ ever after befozc the Aition 


brought 2 Foz a Requeſt before the End of ſeven Years, in ſuch con- 


venicnt Time as the Dbligoz might have reaſonable Time to get us 

made fr at the End of ſeven Pears, would be a good Requeſt to 
entitle us to our Action ; and that would not come within their Plea : 2 
Ideo, vid. Mo. 241. One bound to pap 20 1. o 20 Kine in a Month, at 

Election of the Obligee, there Obligee is to make his Elefion in con 

venient Time, that Dbligoꝛ may pzovide what he chooſes, and need 


not p2ovide both: So if one be bound to make Obligee a Conveyance 
by Fine oꝛ Feoffment by ſuch a Day at Elefion of Dbligee, the Ob. 


gee is to determine his Eletion in convenient Time befoze the End 
of the Term; ſo here we were to make a Requeſt in convenient Tame 
befoze the End of ſeven Pears, and they have not denied hut we habe 
ſo done; but only ſay, that we have not doue it at the End of: ſeven 


Pears: 1 Lev. 68. 1 Ro. Ab. 374. Bridgm. 4 1. Allem 25. Stiles 49, 74. 


3 | Ye f e 3 [Hf +5.» 373 11 
Holt. Ch. Juſt. The Obligoꝛ was to make him free at the End of CJ. This Pie 
ſeven Pears, 02 eight Years, if thereunta requeſted ; let us then go , 6, fue 


by Steps: Suppoſe it were to make him fra at the Env of ſeven — 


Peats, if thereunto requeſted, and the Defendant pleads, That at the f Condi- 


End of ſeven Years he was not requeſted; Mihy is not that a good 
Plea, foꝛ it's diretly the Mods of the Condition? But what ſhall 


- be underſtood to have been meant by the End of ſeven Years ? Mhe⸗ 


ther after they are expired, oꝛ juſt at the End of them, ſo as he ought 
to be made fr on the laſt Day of the ſeven Pears ?* hen a Han 


1s to do a Thing by duch a Time if. requeſted, there if the Thing In e b. d. 
its Nature may be done at the Time ot Requeſt, then the Requen 1 4 


to be made on the laſt convenient Part of that Time: As if a Man 
be bound to pay Money on Lady-day:if requeſted, there the Requeſt is 
to be on the laſt convenient Time befoze Sun-ſet of that Day, on 


which ſuch a Sum may be paid; and if it were a Thing, the doing 


whereof required moze Time, ought not that to come of the Plain , Cen. 
tiff's Side in his Replication: And he took it clearly, that the Re- on being «r 
queſt here ought to have bon on the laſt moſt convenient Time of the be kd 
laſt Day of the ſeventh Pear, and * it would come too late Fes _ 
ay: 
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Day: As if Leſſw covenant to leave all Things in good Dyer, and 
to vacate the Pꝛemiſſes at the End of his Term, he muſt do it on the 
laſt Day, and can't ſave his Covenant by doing it the Day after ; 
fo2 the End of a Thing is Part of that of which it's an End: But 
here the Condition being, at the End of ſeven or eight Years; if the 
Plea had ben, that he did not requeſt at the End of ſeven Pears with: 
out going further, it had ben bad. 


JfrheRequet Powell ſamed to incline, that a Requeſt in a Day oꝛ two after the 
had vern 2 or ſeen Pears, would be well; though he agreed, that in Demand fo? 
500. Rent it muſt be on the laſt convenient Time of the Day, becauſe 

there the Law appoints a Place where the Requeſt is to be made; but 


this muſt be a perſonal Requeſt, and no Place appointed fo2 it. 


Simile, of a Holt, Ch. Juſt. Jn a Bond where there is no Demand fo2 the Pay- 
Bond where ment of Money at ſuch a Day and Place, the Dbligo2 muſt bzing the 
ewe Money the laſt Part of the Day to the Plate; and if there be no 
' ſuch e Day Place appointed, he muſt ſeek him out if he be in England. Tf there 
and Place. he a Place appointed, and he has an Elelon to do the Thing on 02 
befoze the Day, there he may give Obliga Notice to be there at.the. 
Day ; and if he don't come, and Obligoz is there and tenders, he 
ſaves his Bond: As if a Ban be bound to cnfeoff one of Lands in 
7 York the laſt Day of November, and Covenante ſtays here in Town ; 
A Dif rence pet if the Covenanto? does not go down and tender, he bꝛeans his Co⸗ 
eo ined, benant; and there fs a Difference when a Time is appointed, and 
ond when When not; fo2 if Feoffment be to be made at ſuch a Time if requeſted, 
Hot. there the Requeſt is to be made at that Time ; but if there be no 
Time fix'd, then the Kequeff is to be made ſome reaſonable Time 
befoze, and the Feoffment nad not be made immediately thereupon : 
And the Caſe in 1 Roll. Abr. 443. fo2 Payment of Money in Holland 
on Requeſt, and a Requeſt in England held good, is upon this Dt: 
verlity. 
The End of 


yours, And now Holt, Ch. Juſt. and Powell: The End of ſeven Years 
nel muſt be the laſt convenient Time of that Day; and it's juſt like a 


_ » venicar Tme Demand, which muſt be on ſuch Time as the Thing may be done on. 


of that Day. 


Indel d, if you had come and ſaid, That the Defendant was a great 
Wap off on the laſt Day, it had ben ſomething ; and tho' the End 
of the Day be the laſt Jnſtant of it to many Purpoſes, yet as to Aﬀs 
to be done thereon, it's not ſo ; foꝛ Day then is betwarn Sun riſe and 
The End of Dun - let, which is the Time toꝛ en to wozk on; and therefore if a 
lu ef „ Demand be to be on Midſumwer-day, it map be god at Eight of 
men» Pui po- the Clock in the Afternoon; whereas in December it muſt not be much 
ſes, ©. after Four. | 


And Holt, Ch. Juſt. ſaid, That it has ban adjudged, that if one 

. be bomn the Firſt of February at Eleven a Clock at Might, and the 
L.aſt of January in the One and twentieth Pear, at One of the Clock 

in the Bczning, he makes his TUill and dies; vet ſuch CU{ll is lern. 

| 02 


_ 


Ierm.“ S. Mich. 3 Annx, in B. 


R. 261 
fo2 he then was: of Age: Ind they all agreed, the Plea was good, Per Cur, The 
tho they differed about the Time on whlch the Requeſt was to have 74 h fas. 


veen map, vie. wherr dä be un Day a even per, u ufer, = ax 


Jud' revers' una Voce. 
To Leiceſter verſus For. 


Pater was moved foz to ſtay a Suit by a Uitar in the Spi- Probivirion 
I ritual Court fo2 Tythe-Bilk, upon a Suggeſtion of a Modus, o fy « Suic 
That the Jnhabitants of that Place did from ſuch a Oay in April, cf. 


till All-Saints, pay every Tenth Day's Milk gkimnrd, and made into Tywe-Mitk, 
Cheeſe, and ratione inde were viſcharged of all Tythe-Bilk. _ 


And Eyre againft the Pvhivition 2 It's true, making the Tythes 
of one Crop into Pap, wilt be a good. Cauſe of Diſcharge of Tythe 
of Aktermoth; but he denied that it would be a good Modus to fay, 
at fo2 making the At into Hay, they ſhould be diſcharged of 
ythe of the firſt Crop: "And this Modus amounts to a Non deci- 
mando of the Cream. — 0 a *. 8 , = | : 


Contra was urged, Cr: 2 509. Mor 909. Modus to pap the toth & If this | 
Cheeſe made from ſuch a Time to fach a Time in Lien of all Tythe- 
Bilk, and though itgFe but fo2 Part of a Year, yet being what they þ 
are not bound to do, it is a good Diſrharge of Tythe-Ptlk all the 
Pear: Vid. Latch 222. Raym. 277. And ſuppoſe it were to pay a 

Oꝛoat a Pear foꝛ all Tythe⸗ Milk, it ward be well, and why not this ? 
And though the Court did not le the Modus, as ſeeming veryſevere 
on che Utcar ; yet to ſettle the Point which they thought of great 
— — they granted a P2ohibition direting them to declare 
onywiry 8} _.. © 5 


% I 12 


Goddard verſus Smith. 


(* ASE fo malicioufly indizing him of Barretry without pzoba- Caf: for in- 
ble Cauſe, ſetting fo2th that he was debito modo inde Exone- ping of 
rat; and at the Trial to pꝛove the Declaration, he pꝛoduced a Nolle Barrerry, 
ulterius Proſequi by Ittomey General: And the Chief Juſtice doubt- © 
ing whether this Evidence maintained the Declaration, and ſirongly 

inclining that it did not, reſerved it fo2 the Opinion of the Court ; 

and he laid, That the Entring a Non Pros was only putting the De- 

fendant ſine Die; and ſo far from diſcharging him from the Dffence, 

that it did not diſcharge any further Pzoſecution upon that very Jn- 

ditment, but that notwithſtanving new Pzoceſs might be made aut „ 0 . f. 
upon it; and ſure it's hard to allow a Man that gets off by a Non . Its 


Caſe for in. 1e 04.24. 


hard to allow - 


Pros' to maintain an Action fo2 a malicious Pꝛolecution. Indeed, if a Man char 
he had pleaded Not guilty, and the Attomey General had confeſſed it, 1 by « 
that would have done; but he that gets off upon a Non Pros, does * maintain an 

| | | on, O- 


WI -_ 
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at all get off on the erits of the Cauſe; and to maintain a Con- 
ſpiracp, it's neceſlaty to lay and pzove au Jcquittal ; So in an Ation 
ko ſuing fo2 a great Sum in oder to hold to extravagant Bail, the 
Plaintiff muff ſhew what became of that Cauſe, in oꝛder to maintain 
That this is his Action; and ſo is my Lo2d Hob. But this here is not ſo much 
nor fo. me» AS a Nonluit, fo; the Indidment ſtands till in koꝛce, and the Attozney 
General may make new Pꝛoceſs upon it when he pleaſes : But he re-. 
member'd a Caſe about twenty Pears ago, in which Juſtice Windham 
directed fo2 the Plaintiff on the lame Point, and ſaid, he thought it 
hard even at that Time. i J. 3 Cy 


> N13: 1 n | 7 " 
Tha the Mountague urged, That it's Attornat” Domine Regine ipſum,, &c. 
Word [i=4-] inde, uon vlt ultet ius Proſegui ;_ ſo he mquld have the inde ta go to the 
dees net o Fat charged: Sed tota Cur' contra z Fox at Moſt it ca go but to that 
che Fat Indictment, and can't be pleaved kb a neo Indickment fo? the lame Ok⸗ 


cg kuk, $01 Nolle Pxoſequi & pat Rate would amount to a Pardon, 


| Me SG 7 1 go ThC =; it Ha; i 6 ad tian 4 | | 

| That inde ac- And. per Powgll,..Jn all Caſes" ot Eb ty the Inde acquietat 
ren ach ta the Falkcharged, ment the eme en it went to 
bee. the Inditment, if the. Judifyient were Meldus, Conſpiracy would 
lie; but that is not ſo, and colourable wok would deſtroy this Action; 
— the 3 2 _ 3 3 bars the — 

7 from giving (\uch.ÞP2oof, and this: Action can't be maintained but upon 
Bib het Acquittal of the Faſt org Uerdic, Confeſſion, &c. but he 
daubted of the Elfett of a Nolle pros unn an Jndittment, if it dil: 
2 charged the Jubizment, 02 guy put the Defenvant without Dap, and 


that notwithſtanding the attamey might iue new Pyocels upon it. 
| When Nez And. Holt, „Jul. ſaid,” Pe had knowh it thought very hard that 
pra upon In- the Attoꝛney General ſhould enter Nolle Pros upon Indidments, and 
octmen's that it began firit to be packs u in the latter End of King Charles 
de, © the 24's Reign, but that on Jrifodmations it had been frequently done; 
and he oꝛdered Pꝛecedents to be ſearched if any were in Pz. Attoꝛney 

Palmer 02 Nottingham's Time. 1 1 85 


13 
1 # <. - 


* Harcourt, Maſter of the Office ; There never has been any Pꝛoceed⸗ 
ings after a Nolle Proſequi per omnes: In caſe.of Barretry, Detendant 
upon Motion may have a Rule to have Articles delivered to him of 
the Inſtances, and the Pꝛoletutoꝛ ſhall not give Evidence of any Par⸗ 
ticular but what he has given Articles ol; and it the Pꝛolecutoꝛ gives 
no Articles, he ſhall give no Evibence, © © 2750 ol 


„n „e; And at another Day, Holt, Ch. Juſt. detlared, That in all R. Ch. 
Diſ:hi:ve of the iſt's Time there were no Pꝛecedents of a Nolle Pros' on an Jh- 
an Informa- diũment: And Gould quoted a Cale in Hardreſs, where it was enfer'd 
my on Reco2d on an Infomation, and held to be a Oiſcharge of it. And 
No Ru'e 239 {med all clear, that the Acton did not lie, but gave no 
made. | me. | — — —— 


Anony- 
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Anonymous. 


Aron and Feme came to acknowlevge a Dd by them both i facon ant | 


| Court, and the Court ozdeted an Acknowfedgment only of one fe 


of them tb be entet d, viz. of the 1ugband, a De a 
| n urt. 


Cockroft verſus Smith 


aintiff declared as Clerk of the Court: The Dekendant pled- Pluinrif? de- 
ves, that he was an Attomey of the Court, abſque hoc that he {25d =, 
is a Clerk of the Court. Plaintiff replies, That he is a Clerk of Court, Gr 
the Court, prout patet per Record' inde reſiden* in Cur'; und pꝛays 

the Recod map be inſpeted : Th? Defendant would demur, and not 

join in the Jſlue ; whercupon the Plaintiff ſigned his Judgment. 


And per Cur, The Plaintiff is regular, and made the Replication 
the true May without deſiring the Recozd to be bzought in, and the 
Defendant fozced to pay Coſts to have the Judgment ſet ade. 


Buxom verſus Hoskins. 3 10 


Rro2 was of 4 Judgment in EjeXment z ald the Plalntitf not re. Ther be 1/oll +=. 


aſligning Erro2, the Defendant in Erro: brougbt a Sei fa „ rt 
againſt him to have Execution, reciting a Judgment of two Beſſua- Fe, 70 
ges, &c. whereas the Judgment in Truth was de uno Meſſusgio: Judgment in 
And to this the Jlaintiff pleas, Nul tiel Record: and now-if was . 8 
moved to amend it, and fo2 Amendments of sci' fa', were quoted cm» have Exe- 
1 Roll. Abr. 197, 797. 22 Ed. 4. 6. 2 Keb. 155. 2 Cr. 372. Br. Abr. 20. id. &. 
Sect. 20. 3 Cr. 760. 2 Sid. 7. 12. ee ee 


Holt, Ch. Juſt. This Sont of Sci fa' is always to have Execufisn, 
and the Writ thus mentions it; and the Plaintiff in Erroz may if 
he pleaſe plead to it a Writ of Erro2 bzought, and frill depending, 
and aſſign Erroz. erage 


And Holt, Ch. Juft. cum reliqua'Cur'. There is a Differerite when 
the TUrit is bad and vicious on the Face of it, and when it's good 
in the Frame of it, but not fitted to that particular Purpoſe, and all 
the Caſes put of Amendment are of the firſt Kind; and ſome Colour That che 
there would be to amend in this Cale if the Defendant had appeared ric mighr 
and pleaded ſome other Plea, oꝛ had taken no Advanitage of this Slip, mended, C-. 
lo as the Pꝛoca dings would have bon vitious without Amendment; 
but here he having taken Advantage of this Slip by pleading Nul tiel 
Record”, ſhall we vitiate his Plea by au Amendment? And they agrerd, 
That where ever an Daiginal was amendable, there a Sci' fa would be 
ſo too; but ſaid, That this would not be amended in an o2iginal _ 
| 0 


er I” 
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That the 
Starure 15 to 
cure only 
Miſtake of 
Clerks, &. 


Et der Cur", 
No Amend. 
ment here. 


Indebit' af; by 
one Partow- 
ner of a Ship 
againſt ano- 
ther, Cc. 


turn d and executed, which ought not to be. 


of Erro? : Why ? becauſe it's a god Writ, and would well remove 
the Recozd it defcribes if any were; and quoted the Caſes of Hamond 
v. Jerſey, Paſch. 9 W. 3. and Thomſon v. Crocker, 12 W. 3. And he 
ſaid, It Formedon were made fo2 10 Acres, when the Jnſirufions gi- 
ven are fo2 20, he doubted it could not be amended ;. fo2 the Statute 
is to cure only Miſtakes of Clerks, which would endanger the Re- 
verſing of Judgments, and not to alter Matters of Fat, by extend. 
ing it further than it was befoze ; and if this TUrit be good in its ſelf, 
but not ad idem, the Party may take out another TUrit, pending 
this; fo2 if this Writ be not ad idem, it can't be pleaded in Bar of 
the other; and againſt the Caſe in 2 Cr. 372. which Holt. Ch. Juſt. 
ſaid was a great Strain, was quoted, 1 Cr. 162, 163. and to amend 
this Crit, were quite to alter the Nature of the Writ after it's re. 


Et per Cur no Amendment. Vide Poſtea. 


Ward verſus Apprice. 


N Indebit aſſumpſit foz Money received to the. Plaintiff's Ale: 
Broderick open d this Matter at the Bar, That the Plaintiff, 
Defendant, and ſeveral others, were Partowners of 'a Ship, and 
ſeveral Sums of Boney were given by the reſt of the Partowners to 
the Defendant, fo2 the Uſe of the Ship, fo2 the Receipt whereof he had 
given a Note; that the Defendant had actually laid out the ſaid Sumg 
on the Ship and Gopage, and enter d an Account ot the Manner, &c. 
in a certain Bo kept fo2 the Affairs of the Ship; and that an Allow- 
ance thereof was enter d likewiſe in that Book, which Bank did belong 


to the Plaintiff, Defendant, and other Partowners in Common, and 


now was in the Plaintiff's Poſſeſſion ; and upon this Batter made out 


by A@dovit, he moved, That the Plaintiff ſhould either pꝛoduce that 


M:tion, That 
the Plaintiff. 
may produce. 
the Burk ar 

che Trial, c. 


Book at the Trial, oz let the Defendant take Copies of ſuch Entries 
and Allowances of Payment therein, as would be p2oper fo2 him to 
make his Oeſence by; and ſaid, this ought to be as well as ff a Ban 
bing an Action of Covenant upon an Jndenture, and the Defendant 
ſwears he never had a Copy; you will not compel him to plead till the 
Plaintiff furniſh him with a Copy, quod Cur conceſs' : But here the 
Defendant ſhould have taken up his Note upon his Account allowey, 


und you have entruſted him with the Cuſtody of this Book ; and if he 


C.J. Plaintiff 
ought to con- 
lider if this 
AQion will 
lie, &c. 


has bꝛoke his Truſt, you muſt ſa k fo2 Remedy in Equity; and if an 


Attion be bꝛought by a Shopkq per fo2 Monep due on Sale of Gods, 
we never enkoꝛce him to pꝛoduce his Books ; but if very lender Evidence 
be againſt him, then if he will not pꝛoduce his Books, it bꝛings a great 
Slur upon his Cauſle. 

But Hole, Ch. Juſt. ſaid, The Plaintiff would do well to conſider, 
whether an Indebir' aſſumpſit would lie in this Caſe ; and they would 
do nothing in it: They notwithſtanding: owned it to be a miſchievous 
Caſe, where many are Tenants in Common, 02 Copartners in a 
Trade, and have one common Eh of their Tranſattons, and one 
has the Poſſeſſion of it, and then bzings Afﬀtions againſt the __ 

| Tis. 
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Grce verſus Sharp. 


Jetment upon Oemiſe at ſuch a Place in Devonſhire, of Lands 

in another Gill in the ſame County, and the Ven' fa' was from 

the Place of the Oemiſe ; and at Cauſes being carried down, and a 

Cliew granted, there being a Jurp, and a decem Tales: Now at the 

Trial a Pannel was return'd pzomiſcuouſly of the Tury, and decem 
Tales; and now fo2 this Jrregularity, a new Trial was granted. | 


And, 1. per Cur', In Ejeament the Venue ought to come always 
from the Place where the Lands lie, and not from the Place where 


the Demile is laid to be made; but that Fault is cured after Uerdit 
by the Statute of Oxford. | 


And per Holt, Ch. Juſt. There is a Difference betwan the Pꝛa⸗ 
ice of Common-Pleas, and this Court, in caſe of Uicws granted: 
It upon a full Jury in the Common-Pleas the Aiew be granted, and 
a Juroꝛ withdꝛawn, an Entry is made of this, and Pꝛoceſs continued 
againſt the Jury, and a decem Tales awarded on the Roll, and there 
may be a Command of a Tales de Circumſtantibus beſides ; but in the 
King's-Bench, if a full Jury appear, and a Ciew is granted, and a Ju- 
ro2 be withdꝛawn, they take no Notice of it by Entry, but only grant 


In Ejedtment 


upon a De- 
miſc of Lands 
in another 
Vill, Sc. 


* 


Diff-:ence of 
Prattice in 
C.B.and B.R. 
in caſ: cf 
Views gran- 
bad. 


a new Diſtringas againſt the ſame Jury, ercept the Juro2 withdꝛawn; 
but if there be a decem Tales awarded here, and a Jury appears, and 


a Uiew is granted, there they muſt take Notice of it by Entry, and 
continue Proceſs againſt the Jury, and decem Tales; otherwiſe the 
decem Tales would be diſcharged, and the Diſtringas of the decem 
Tales muſt be the ſame decem Tales return'd upon the firſt Writ, and 
to mir the Perſons return'd on the p2incipal Pannel, and the decem 
Tales, in the Pannel that tries the Cauſe after the Uiew, is irregu⸗ 
lar; therefo2ze the Aerdick was ſet aſide. 


Strong verſus Courtney. 


P-cial Aſſumpſit, ſetting out, That whereas John T. had a Rent- 
Charge iſſuing out of the Defendant's Land, the Defendant, in 
Conſideration the Plaintiff would indempnikp, and ſave him harmleſs 
aͤgainſt all Diſtrefles to be taken by James T. out of, o2 upon the Pꝛe⸗ 

miſſes, pꝛomiſed to pay him ſuch a Sum. Upon Non aſlumpfit, and 
Ucrdi# £02 the Plaintiff, it was urged, That no Right of diſtraining 
appcared fo2 the ſatd James, ideo no Conſideration fo2 the Pꝛomiſe: 
And of this Opinion was all the Court, though it were after Ger⸗ 
dict; which they ſatd, would not cure the Want of Conſideration : 
Secus, if it had appear'd that the Rent had bon aſſigned to James. 


Garibaldo 


MD m 


That to mix 
the Perſons 
retutn'd on 
the Pannels, 
is irregular, 
Cc. | 


Special af,', 
For that John 
T. baving a 
Renr-charge 
out of Defen. 
dant's Land, 
would ſave 
harmleſs 
againſt Di- 
ſtreſſes, c. 


That this was 
no Confidera- 
tion, &c. 
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In an Action 
of Aſlault aud 


Battery, an 


 Heiitiam for 


401. was by 
Conſent put 
into a Wit, 


er. 


—— — — ꝑ — — 
—— — — — —— 


Garibaldo verſus Cagnoni. 9 


Conviction upon an Indicment of Battcry being againſt G. be 

in Conſideration that C. the Pꝛolecutoꝛ would not p2efs fo2 a 
great Fine, undertook to put in ſpecial Bail to an Afton of Trclvats 
to be bꝛought by the Plaintiff fo2 the ſaid Battery: And at this Time 
a CUrit which the Plaintiff C. had taken aut, and retutrnabſe in Mi- 
chaelmas Term paſt, was run cut; and in Hillary-Term Ball was 
put in, and akter a Trial 100 1. Damages were given t2 the Plain- 
tiff: And now a sci' fa' being againſt the Bail, they applied to the 
Court fo2 Relief ; fo2 that the Acetiam, which was 4p Leave put in 


the ſaid TUrit in Michaclmas-Term, was only 401. and the Bail meant 


to undertake fo2 no moꝛe; and fince the Plaintiff had declared to moꝛe 


Damages, and recovered more, the Bail were thereby altogether dit. 
charged: And a Rule of Court ſaid to have ben made in the 22d 


Pear of King Charles, and found by Pz. Clarke in the then Secon⸗ 


Declaration 


and Recovery 
for more than 
the Aceriam, 


and a Remit”, 


denied. 


Reaſonable 

Rule, That 
che Plaintiff 
ſhould reco- 
ver no more 


than ment io- 


ned in the 
Wrir. 


dary's Bak; that in Cale of Bail, ik the Kecovery were fo2 moze 
than was mentioned in the Acetiam, the Bail ſhould not be charged 
at all in iſta Actione, was vcry much inſiſted on, 


And the Ch. Juſt. remember'd a Caſe of Thomſon and Collins, in 
which he had ban of Councel, in my Loꝛd Pemberton's Time ; where 
in an Indebir aſſumpſit the Declaration and Recovery was fo2 moze 
than the Acetiam ; and there tho' it was offered to level it with the 
Acetiam by entring a Remit' on the Kcco2d fo the reſt, it was denied 
them on Debate. 3 


And note, Jn this Caſe upon Search, this Rule could not be found 


in the Clerk of the Rulcs Book: But the Ch. Juſt. ſaid, There was 


Reaſon fo2 ſuch a Rule to purſue the Act 13 Car. 2. c. 2. that Bail 
ſhould know what they came bound fo2, and not be (addled with moze ; 
and that muſt be by recovering no mo2e than was mentioned in the 
CUrit., to which the Bail of Neceſſity muſt relate: Whereas if the 


Plaintiff recovers mozc, the Bail, ik at all liable, muſt be liable fo2 


what is recovered ; fo2 their Condition is to anſwer the Condeinna⸗ 


tion, 02 render the Puncipal; and it would be ertream hard ta en- 
| ſnare the Bail to a greater Sum than is mentioned in the TUrit : 


If leſs be re- 
covered, tis 


no Inconve- 


niency. 


Reaſonable 
Bai! upon 
Acttiams 
grounded. 


And ſince the P2oceſs againſt them muff be kounded upon the Judg- 
ment, it ſa ms from thence they mult anſwer koꝛ ail oꝛ none; but if 
leſs than is mentioned in the TUrit be recovered, then there is no Jn- 
conveniency to the Bail; and ik there be no Bail inſiſted on but com- 
mon Bail, it's but juſt the wꝛong Oocr ſhould anſwer whatever is rc: 
covered. And he further ſaid, That in Caſes of outragiaus Batterics, 
when People came to him fo2 Leave to charge with Acetiams, he want 


give Leave to charge with a good Sum; but when they came fa: Ban. 


they muſt be content with Bail of rcatonable Aalue, and not in vr 254 


their Tozth in Pꝛopoztion to the Sum charged. 
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Ind Powell and the reſt — the Bail bv no Beans ought to an- 
ſwer foꝛ moꝛe than was mentioned in the Acetiam. 


And Powell added, that if ſuch a Rule as was mentioned had ban, K 
the reaſonable ConſiruXton of it would be, not to ſuffer the Bail to wes Ds 
be charged with moze than was mentioned in the Writ, but likewile — »nable to 
not to difcharge them fo2 god and all; fo2 tho' it be true the Pꝛo⸗ * 195 
dels againſt them muſt be fo2 the Sum recovered, pet he (aid the 
Court minht hold the Plaintiff from levying moze than was men- 
tioned in his TUrit, and the Bail, upon bunging fo much into Court, 
might obtain a Rule to ſtay any further MDꝛoca dings againſt them, 
as is done every Oay in caſe of Render of the Paincipal bekoze the 
Return of the 2d Sci. fa. tho' in Striftneſs of Law they ought not | 
to do it after a Capias returned againſt the Pꝛincipal. 


To which Holt, Ch. ]. ſaid, the Caſcs differed very much, fo2 this The Words 
Bule was made in Imitation and Putſuance of the Law, and they n _ 
ought not to make any Conſtrution contrary to it, and the TUYowds of che Bail 
it were, That the Vail ſhould be looked upon as none in iſta Actione; — be 
and to render befoze Return of the 2d Sci. fa. that was ſo by the an- „ en 


a< none : 


cient Courle and Pꝛadtice of the Court. ita Afione. 


But then it was further moved, That this Bail being of bär That this 
Term, could not be looked upon as Bail to the CUrir returnable in Bail of ] 
Michaelmas Term, and then the Caſe would be no moze than if one en could 
had by Conſent, upon a god Conſideration, put in ſpecial Bail in a co che Writ 
general Aﬀion of Aſſault and Battery, in which Cale there would be 
no Pꝛetence of a Surpaile on the Bail, and therefoze they ought to 
anſwer the whole Condemnation, which the Court inclined to; but 
being inkoꝛmed there was never any other TUrit taken out, Clerk the 
Secondary inkomed the Court, That the filing of Bail without a 
Writ taken out betoze 02 after was void : Which Holt, Ch. J. and 
Gould, affirm'd to be true. But the other Clerks all ſaid, that Rule 
was underſtwd thus, viz. That if Bail were filed by Conſent, and no 
CUrit already taken out, noꝛ taken out within 8 Days after, the Bail 
was void, that is to ſay, the Defendant was not thereby obliged to ac- 
' cept of a Declaration; but if he did accept one, it would be well, 
and this ſeemed a reaſonable Explication; but at laſt the whole was 
referred to My. Clerk to examine. Quere quid inde venit. 


But note, Holt, Ch. ]. wiſhed the Attomeys to beware of 5 Caution a- 
ging ertravagant Acetiams, fo2 otherwile an Action of the Caſe _ 
would lie fo2 holding to erceflive Bail. . 

exceſſive 

Note likewiſe, The ſame Point, in regard to Recovery above the — 


Wes came in Queſtion this Term in the Caſe of Bovey * 
celer, 


Aud then Holt, Ch. J. ſaid, The above-mentioned Rule was made 
to refify ay extraowinary Pꝛadlice in this Court; which was, Jf a 
| Mm 2 | Man 


. 
— 
1 * — 
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Man became bound fo2 another in an Ation of 10 1. he was thereby 
Bail in all Aﬀtons of the ſame Term, by the ſame Plaintifit, againſt 
that Defendant, let the Sum be ever ſo great, which was mighty 

And this Rule was made in Purſuance of the ſaid Statute of 
13 Car. 2. that the Bail might know what they undertook fo, 


——— — 


Domina Regina verſus Tutchin. 


Upon an In- M N Tnfonnation was erhibited againſt him by the Attozney Gene⸗ 
3 I ral in Eaſter Term laſt, fo? contriving, compoling and publiſh: 
TE e init a certain ſevitious Libel intituled, The Obſervator. And pleading 
the Oe. Mot gu Ity in Trinity Term, a Ve. fa. was iſſued out to the Sheriffs 
* Hong e, of London, (the Fatt being laid there) returnable die Lune poſt Tres 
teſted che Sept. Mich. and the Diſtringas was then awarded on the Roll in the 
oy afrer — common Foꝛm, with a Niſi prius, die abb. poſt Craſt. Animar' ; but 
Fe 77 * the Diſtringas thzo' Miſtake was teſted the 24th of October, viz. the 
Movea in Day after the Return of the Ve. fa. and after Qerdit fo2 the Quan, 
Arreſt of . Mountague moved in Arreſt of Judgment, | 
Judgment. 


rer. 1. That the Ven' and Diſtring were made returnable at a Day 
boch e certain, whereas the Fat ariſing in another County, it ought to 
Wrics ovght have been at a common Day. | 


to have been . 
2 — 5 HFolt, Ch. J. In caſe of Jnfommation, oꝛ other Pꝛoca ding oꝛigi⸗ 
ä nally commenc'd in this Court, the Pzoceſs may be at a Day cer- 


tain, tho into another County; aud ſo has ben lately ſettled here, 
in a Caſe wherein we tek it into Conſideration, and ruled it ſo upon 
Certificate of all the Clerks : But if an Indickment be removed up 
hither by Certiorari, and after is carried down to Trial, there the 020 


Beſides, there is great Reaſon it ſhould be ſo here, fo2 the Jnfo2ma- 
tion is exhibited on a Day certain, and the Dekendant's Appearance 
to it is ſo to, and he pleads to it at a Day certain, and then why 
ould not the Pꝛoceſs be ſo th? The Plea is, die Lune Craft. Trin', 
and that is certain, fo2 Craſt Trin', without moze, is a common Oay; 
Indeed in Common-Pleas, except it be where they pꝛoceed by Bill o2 
inAftze, they muff go by common Days. And even in this Court, 
in Aſſiʒe, we may go by a Day certain; and where one is ſued here 
as pꝛeſent in Court, all muſt be by a Dap certain: And ſo of 
Nꝛoca dings by Bill in any County of England. And fince the Attoz- 
ney General, by reaſon of the univerſal Jurisdifion of this Court, 
1:7... map file a Bill here fo2a Crime committed in any County of England, 
betu cen he may make the Pꝛoceſs returnable at a Oay certain, and he has 
Sas his Election of the one o2 the other. Reliqua Cur. acc. And the Dif: 
gun in f. f. ketente is between Things oꝛiginally begun here, and bꝛought hither 


and brought by Certiorari. 
up by Cer 70- 8 = 


ceſs muſt not be returned at a Day certain, but at a common Oay; 


— | —— p 


- 
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2. Chat tho' the Diſtringas was well awarded on the Roll, on the 
Day of the Return of the Wen', which was the Dap fo2 both Partics 
in Court. pet the iſſuing a Diſtringas the Day akter, and teſted the 
Dap after. was without Warrant, as not being atcozding to the 
Award of the Court; koꝛ by the Statute of Niſi prius, the Pꝛoceſs of 
Niſi prius is to be awarded in Preſentia Partium, and it . to bear 
Teſte of the ſame Dap, 02 elſe it's a Diſcontinuance. - * : 

To this it was anſwered by Serjeant Powis, That this was amen. 
Dablc cven at Common Law, being a bare Milpuiſion of - the Clerk, 
he having a god Warrant. befoze him to guide Himſelf bp, viz. the 
Award of the Diſtringas.om'the Roll, by which a Day. was given du⸗ 
ly to the Parties, a Day of Nifi prius. And fo2 Amendments at 


Common:Law, befoze 14 Ed. 3. c. 6. which is the! firſt Statute of 


Amendment, the Authozty of 8 Co. 156. b. was urged by him. Mant 
of Entry of a Continuance amended, and ſo of Yilentry of Eſſoin 
by a Clerk. 22 Ed. 3. 10-a. A Dilcontinuance amended, - and that 
muſt have ban by Common-Law,'fo2 the ſald Statute of 14 Ed. 3 


is only foꝛ Amendments of Letter azSyllable, and the Judges = 
ads 


ſo ſcrupulous, = they doudted whether they could amend a L 
it. 29 Ed. 3; 32. Habeas Corpus amended, Bro. Amendment, 3 
— 4 16, d. 1 And the Bol fays,that ſuch Amendments mox-bt, tp 
ctally in Calc of the King. F. Anzenilevent, 9 be. 
N 142 : 


It is true, People of late have tonceiten, that nothing is amen 


2. That tho' 
the Diſtriu as 
was well d- 

warded, yet 
the INnuing 
and Tefte was 
without War- 
rant. 


R. Thar 'tis 
a mendable at 
Common- 
Law, being 
a Miſpriſioa 
of a Clerk, 


dable in criminal Pꝛoceedings, berauſe, ſay they, they are exte ed f 


out of the Statute, as if nothing were amendable at Common 
but in many Caſes at Common Law, the King could amend where 
the Subject could not; as if Quare impedic, at the King's Suit, be 
preſentere inſtead of preſentare, it was amendable, tho' in an Dugi 


nal. But beſides, this is a Batter within the expꝛeſs Mems ot 


the Statute of 8 H. 6. c. 12. 1. This is all in the ſame Term, while 
the Recon is wholly in the Bꝛeaſt of the Court, and is relative to 
Matter of the ſame Term. And J know nothing but is amenvable 
in the ſame Term, fo2 8 Co. 156. b. ſaid, That at Common Law the 
Judges may amend their Judgment, as well as any other Part of 
the Recom, in the ſame Term. And we are upon the Milpꝛiſion of an 
Ofnicer of the Court, who is to make up his Recow, 02 iſſue Proceſs 


accowing to the Ad of the Court, which is right, and which he had 


beloꝛe him, and that in the very Term in which it is committed; and 
we are not endeavouring to amend the Teſte of an O2iginal which 
comes out of another Court, but the Teſte of a Judicial TUrit, 
accoding to the Award of the Court, and no Statute of Amendment 
is againſt us in this. 


Tis within 
the expreſs 
Words of 
8 H. G. c. 12 


Ind the Noms of 8 H. 6. are very compꝛehenſũive, and would take kreptlea of 


in all criminal Matters whatſoever, as well as civil, if there had 
ben no Exception in it, otherwiſe the Exception had ben vain; there- 
loꝛe what is not fozepuſed by the Exception, is within the general 
cUows of the Statute; and the Exception expzeſſes only Indick⸗ 

ments 


criminal 
Matters in 
: H. 6. asto 
Indictments, 


Appeals, Ce. 
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2 Cro. gos. 


ments and Appeals of Treaſon oz Felony, and Outlawnes of the 
ſame : And the Statute of 14 Ed. 3. makes no Diſtinition between 
criminal and civil Cauſes. Jt may be the Statute of 32 H.8. c... 
does not extend to any Pleas of the Crown, becaule it mentions 
Party and Party, which tnOecency can't be applied to the King. 

And he relied very much on 2 Cro. Harris's Caſe. Jndi#ment fo? a 
Nuſance at the Seſſions, and Not guilty pleaded, and the Clerk of 
Aſſize, who ought to have joined Jffue fo2 the King, omitted it, and 


the Matter being tried and found againft the Dekendant, this was 


moved in Arreſt of Judgment; and yet, after ſeveral Pears, the 
Court o2dcred it to be amended, 2 Cro. 529, Inkoꝛmation fo2 Recu- 
ſancy againſt Baron and Feme fo2 Recufancp of the Feme, and the 
Entry was, Et pred. the Baron and Feme veniunt, & pred. the Feme 
dicit quod ipſa non eſt inde culpabilis, & de hoc ponit ſe ſuper Pa- 
triam. And this was likewiſe amended after Uervix by the Docket of 
the Ofhcer, it being a manifeſt Biſpuiſion of the Clerk; and pet this 
was a clear Diſcontinuance, fd2 there was no Plea, and this Amend- 


ment was in another Term. Cro. Car. 144. Sir John Aſhly's Caſe: 


Qu Warrante. 


In a Quo Warranto, the Defendant diſclaimed ſpecially; that is, 
the Diſclaimer in the Paper-Book was ſo, and the Entry on the Roll 
was of a Dilclaimer general, and a Pear after this was amended, 
as the Court- ſain, at Common-Law, being only Miſpziſion of the 


_ Clerk in copying- the Paper Book befoze him, which was right. 


If this Miſ- 
priſi/ n be 
fore priſed by 
the Statute. 


It imports to 
know what is 
amendable in 
 Crown-Caſes 
by Common- 
Law. 


1 Sid. 244. Upon an Indicment, the Ve. fa. was direfed Vicecomitibus 
Cantuar', and the Return was only by one, there being in Truth but 
one Sheriff of Canterbury; and this was ſet right, by making au 
Entry on the Back that there was but one Sheriff, and this was ſaid 
to be an Amendment by Common-Law, without the Help of any Sta- 
tute ; and likewiſe that it might well be by the Statute of 8 H. 6. 
which does not extend to Jnfozmations at all, oz if to any, not to 
Jnfoumations at Common-Law, as this is: So he conciuded that 
this was amendable at Common-Law, being in the King's Caſe; oz 
if not fo2 that, yet that it might be by reaſon of Miſpaiſion of the 
Clerk in the ſame Term; oz if neither, that it was within the Pur- 
view of 8 H. 6. c. 12. and not fozepꝛiſed by the Exception. 


The Attorney-Ceneral, ad idem. This is a Caſe of great Con- 
cern, fo2 if none of the Statutes of Amendments 02 Jcoffatls extend 
to Cales of the Crown. certainly it impozteth much to know what is 
amendable in Crown Caſes by Common Law. The Pꝛeamble of 
32 Hl. 8. c. 3. takes Notice of the Inconvenience of having Judg⸗ 
ment ſtayed upon ſuch nice Exceptions, and he agreed, that Statute 
could not be thought to extend to Crown Cauſes, becauſe of the 
CUowds Demandant and Tenant in the Statute ; but from that he 
inferred, that the Crown Cauſes did not ſtand in Need of it; fo2 it 
would ſound very harſh fo2 the Subjets Cauſes to be taken Care of, 


and that the King's Caſe, in Matters of equal Milchiek, ſhould paſs 
_ unregarded. The Law gives great Puvileges and JIzcrogatives to 


Suits of the King, which the Subjet has not: Demurrer to Evi⸗ 
2 5 | dence 


dencc ſhall not be in Cate of the Queen, without Coanicut of her 


0; 2 OP — AIG 00 > 


Award on the Zoll. 
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Council; otherwiic in Cale of a Subjeck. Quan after Oenurrer 
join'd may waive if, and come to Iſſue. Wide 5 Co. Bekoze Judg⸗ 
ment in the Qucen s Cale, no ©Orſcontinuance can vittate. Hard. 504. 
Otlcontinuance not to be alledg'd befoze Judgment, fo? till then, even 
in Cale of a Subject, it may be amended at the Picaſure of the Court; 
Sccus after Judgment in another Term. 2 Cro.211. {Uant of Foꝛm 
in the King's Writ ſhall be amended, otherwile in the Calc of a Sub⸗ 
Ifit. 4 H. 6. 18. F. Am. pl. 22. Original at Common Law amenda⸗ 
ble in the King's Cale, but not in Caſe ok Subject. 8 (o. 156. 

And this is further manifeſt by cvery Day's Experience, fo2 the 
Quecn ſhall amend her Jnf{ownation befoze Iſſue join'd, and this ſhe 
may do cven in Tnfo2mations to2 JIcriury, which is a moſt infamous 
Crime; and this by common Right of the Crown at Tommon Law, 


Original a- 
mendable in 


Queen's Cafe, 


and moꝛe than a Subject can do in his Acton. And ſuch Amendments 


as we pris fo? were always allowed, where it could not turn to the 


ter the Ocſence of thy Party, oz any Tay turn to his Pꝛejudice, 
SuUgyt not to be; and this ts na ſuch, fo2 the Party had a right Day 
on the Roll, and he did appear and took his Trial at that Dap. 20 H. 6. 
18. Capias amendable in the King's Cale, becauſe no Pꝛejudice to 
the Party, but Ex igent is not, becauſe he would be thereby pꝛejudic d, 
viz. outlawed ; but this ſtands clear of all Exceptions of Pye- 
judice. Ti x Bn 


Then as to the Exception it ſelf: Though it may ſeem by the Award 
on the Roll that the Writ ought to bear Teſte the ſame Dap, pet there 


Diejudice of the Dart; but he agreed, Amendment which would al- 


Amendment 
not to pre ju- 


dice Party. 


If abſolutely | 
neceſſary ro 


f Itſte the Di- | 
appears no Reaſon to make it abſolutely neceſſary it ſhould be fo, and —— the 


there are no Autho2itics that the Law docs require it. And by the 
Reaſon of the Thing it ſeems it may be otherwile, fo2 the Ve. fa. ts 
returnable all the 23d, and may be return'd any Time that Day, and 
the Court may ſit all that Oay, and peradventure the Clerk has not 
Time enough after the Award to make out a TUrit till the nert Dap, 
and if ſo, they ought to Teſte it accoꝛding to the Ttuth the next Day. 
It's true, there is Realon it ſhould be made out and teſted in a reaſo- 


Day of Re- 
turn of Ve fa. 


nable Time aftcr, that the Jury might have Time to appear, and 


the Party timely Notice to p2epare fo2 His Trial; but not that it 
ſhould be abſolutcly neceſſary it ſhould be teſted on the Return of the 
Ve. fa. F. N B. 20. b. Br. Diſcontinuance 59. Upon TUrit of Erro: 
bought, if the JIlaintiff does not aſſign Erro2, and ſue out a Sci. fa. 
againſt the- Defendant, ad audiend. Errores of the ſame Term- of 
which the Reeo2d ts, all is diſcontinued, net ſaid that he muſt do it 
at the Return of the TWrit.. 22 Ed. 4. 20. And all that is neceſſary 


ot Return of the TUrit is, that the ſame Day be given to the Jury 


und arttes, but not that the Proceſs againſt the Jury be teſted of : 


that Day. Vide Br. Diſcount of Proceſs 53. Hab. Corpora Juratorum 


Gall have the lame Day that the Parties have, that is, it ſhall be con- 


tinued to that Oay + but not that the Teſte muſt be of that Day. 


Mow the Jury and Party arc continued over to a Day certain by the 


Ind 


nr wr 
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"Tis neceſſaty 
in an Appeal, 
C. 


And J don't know any Caſe that makes it neceſſary that the Teſte 
ſhould be of the ſame Day with the Return of the firſt Writ, but 
that of Yelv. 204. and in Cr. Jac. 283. Tt is in an Appeal which is up- 
on another Reaſon ; fo2 in an Appeal, if there be any mean Time be⸗ 


 twefn the Return of one P2oceſs, and the Telte of another, as in that 


No Impor- 
lance in Ap- 


peel. 


' If this ought 
to be ſet right 
by Courſe of 
Common 
Law. 


- Benefit of the Statute of Amendments in many Caſes, and great 
Authoꝛities are lo; 14 Ed. 3. has no excluſive Wozds in it, aud J fee 


1 Cr. 826. 
that general 
Wardsof AR 
fha l nor bind 
or bar the 
King. 
Amendment 
in 2 Que Ware 
rate. 


Caſe there were ſeven Days, all the P2ocels is diſcontinued ; but that 


is upon a ſpecial Reaſon, that of being in Appeal, where the Pꝛocad⸗ 
ings have always been very tri, and by the Common Law all Ap- 
peals were to be carried by freſh Purſuit ; and ſo it was till the Sta- 
tute of Gloceſter, which gives them a Pear and a Oay, within which 
it muſt be bzought, and in an Appeal he can't impart ; and if he does, 
it's a Diſcontinuance; and this is the only Authozity J can find: But 
in Cr. El. 572. where it's taken Notice of that the Pꝛoceſs boꝛe Teſte 
the Day after the Return of the Ve' fa, and Exception is taken to 


other Matter in the Recoꝛd; yet that was not mentioned as a Fault, 
92 amended, Beſides, the Courſe of the Crown-Ofice has gone ſome- 


times this Tap, and ſometimes another Tay, and due TWetght will 
be laid upon the Courſe of a Court. 


However, if it be amiſs, it ought to be ſet right, and that by the 


Courſe of the Common Law, without the Help of any Statute ; fo2 


it's the Milpꝛiſion of the Clerk of the Court, which in Strifneſs is 
the At of the Court in the ſame Term, and by Conſequence within the 


Power of the Court; and beſides, the Crown without Doubt has the 


no Reaſon why it ſhould not extend to Crown Cauſes, fo2 there is 
nothing in the Statute that might lead to ſuch a Conftrufton : Sta- 
tute of 32 H. 8. J agree does not extend to it fo2 the Reaſon befoze 


mention'd ; but that of 16 & 17 Car. 2. is very gencral and ertenſive, 


without any Thing in it to exclude Crown Cauſes ; and the general 
loꝛds of the Statute of 36 Ed. 3. c. 15. foꝛ Entry of Pleas in La- 
tin, and Pleading in Engliſh, extends to Pleas of the Crown, ideo 
a pari : And my Lozd Hale, fo2 whoſe Opinion all Pꝛofeſſoꝛs of the 
Law have a great Uencration, was of Opinion in my Lo2d Fitz-Walter's 
Caſe of a Quo Warranto, where the TUrit iſſued to Sheriffs, there 
being but one, That that Hiſtake was amendable by the Statute of 
16&17Car. 2. It's true, it went off after upon another Joint, viz. 
That it appear d the Jury had thzown Dice fo2 their Uerdif ; but upon 
ſeveral Motions, Hale abided by his Opinion, That it was amenda: 
ble, 1 Sid. King v. Read, and 8 Co. Blackamore's Caſe thzoughout is, 


That all Caſes where the TUowds of the Statute are not betw#n Party 


and Party, that general Mods will reach to Crown Cauſes if they 


be not excepted: And this is not ercepted by the Statute of 8 H. 6. 


the lows whereof are as compꝛehenſve and expꝛels as can be fo? 
us; that Statute ind&d does not extend to all Pleas of the Crown, 
as to Appeals, Jndifments of Treaſon o2 Felony, and Pꝛoceſs there- 
— becauſe they are excepted by exp2eſs Wows ; but to all other it 
does. | | 


Jn e 


lf 


Reafon of that Rule extends to all criminal Cauſes as well as civilx 


"If, Indiamevt:bo vigiou3n the Caption, the Court by Common Law 


U 
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In Dy. 346, 347. an. Jnfoanation is amended in d stronger Caſe 1 mon, 
than this: It was in an-Jnfoznation Qui tam fo2 TIQury, and the 
Party bzought in by Subpoena, and appear d by attomey, and pleaded 
Not guilty; and this taken fo2 an Exception : And pet after Debate, 
Jud* pro Quer' propter Stat de Jeoff;:ag'the Book ſays: And much of 
the common-Courle of this Court ſecms to be upon this Gꝛound any 
Reaſon, That Pleas of the Crown ate amceudable cither by Common 
Law, oz by the Statute, as thr 192attice-of amending Recoꝛds removed 
by Certiorari bythe Roli below, 1 i 

Vtit in this Cale, takuyg it fo2 granted that the Diſtringas ought That ' tis now 
to bear Teſte on the Return ot the Ve' ta", What do we dete ta ame ? red ond 


- Only a Letter oꝛ Syllable, oꝛ rather a Tittle ; fo2 the Date is in Latin T 


Title, CFE 


Figures XX111. aud to ſtrike out the lad Stroke is what we defire; a 00 ought ra- 
Thing within the erpꝛels Wozds of: 14 Ed. 3. in the Caſe of u Sub. . io bein 
jed; and the Statute makes no Difference between that, andEgſeg of co 
the Crawn.z And greater Amendments than this have been 1 
Common Law; and that ot late Days, 8 Co. 156. ſays, Aithout 
Doubt there were Amendments at Common Law : And we put it upon 

the other Side to ſhew, that there was any Diverſity between Crown = 
Cauſes and thofe of Subj, except it were that Crown Canſes-were 


- amended where Subjects Cane could not be: And. if they don't ſhew 


any ſuch authanty, then all the authouties fox Amendments in Civil 
Cauſes are 4 fortiori in criminal Cauſes: And Co. (ubi ſupra) ſaps, 
That at Common Lawiany Aariance in any Part of the Recom from 5 
the Ouginal, was amerdable ; ſo the Judges may amend their on 
Jmgment, us alla any Part of the-Kecozd in the ſame Term, but Vid. Vent. 
N the Clert in Pꝛocefs was not amendäble in another r n 
Term: Ss it was his Opinion, that it could be dane any Time the 

kame Term; but he might go a littie further, and ſay, it wight:be 
any Time befoze Judgment, fo? all the old Bols art ſo. Now the 


If; a Fine be ſet in Court the firſt Day of Cerm, by. Common Law 
it map be - mitigated oz diſcharged any Time during the Term 

Trin. 7 W. guathe King ut Walcott: ¶Uxit of Exxm to reverſe an a ' {0 25 
tainper oe Ertoſun, a neceſſaty Part at the Judgment being omitted, k. * 1 
theReverſabmagiaFtualiy;ptonounced and enter d on the Koll; but a, 

ter the Court finding-that-there were Pꝛecedents and Foꝛms ot En. 
daes to e onttary; they. ndered the Judgment to be ſtruck aut 
agen then erm, and iu be put in the Paper to be argued ;; and 
the Foce of the Court, as well as their Judgment, is in the Bꝛeatt 
of the Court all the ſame Term. r ON 

A atm ae: Fu A636, MR 3; W 

- @ ſecond: Inffance of this Praiticeis; That all Biſpaifions of the am-ndwenc 


' Clerk;of Ade, oz Tuſtices a Pente, in certifying the Indiament in of." lacie, 


the, Caption; may ie amendydthe ame Cern it comegty; 1 Sund. 209. in the C. 


tion, Go. 


amenditithe ſame: Cerm it comes in, 1 Sid. 259, the Kingv. Glo- 


ma 


ver The Coxsner; was-ower?d to attend, and to amend an Juqniſi⸗ 


tion retutud hither, Cra Car 276. Jndiament upon the Statute of 
Airs. of farrible. Entries it 8 Inquiũtion to have been takes, 
8144 n apu 
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apud S. coram A & B. Juſticiar' Pacis in partibus pred; and there 

being thꝛar Diviſions in the County, and thꝛee ſeveral Commiſſions 

fo2 them, Exception was taken that it did not appear fo2 which of 

them A. and B. were Juſtices : And this was held a fatal Exception; 

Ce-rificare of but ruled, That if the Certificate of the Clerk of Afize were faulty 
Clk of A: hy his Miſpziſion, they would amend it by the Roll below 2.'Juſt. Jones 

_ Samſon's Caſe; 1 Roll. Abr. 196. Erro2 to'reverſe an Indidment of 

Murder, the Certificate of the Clerk of Aſize was wong, fo2 TUant 


_ 


of a Continuance; and one of the Judges would have it amended at 


Common Law, fo? the gteat Biſchief that would otherwiſe enſue ; but 
Joſt. Jones was againſt it, except the Ring did ſpecially deſire = 


And per Holt, Ch: Juſt. That muſt be by ſpecial Mandate: But there 

two Judges were againſt Juſt. Jones fo? its being'amended, Pal. 480. 

Amendment of an Jndixment, :accowwing to a Pꝛecedent in Edward the 

A1; Time ; and that befoze:the Statute of Amendments, ''Tivil and 
Edoins men- Crfttiinal Matters were amended : He quoted 4 Ed. 3. 9. b. Ent 

ded, St. of Eſſoin amended; 5 Ed. 3. 25. Entry of Gouther to War: 

ranty amended; 3 Lev. 430. Chat the-Recow of a Judgment is 

in the Bꝛeaſt ot the Court all the ſame Term, and all Þoceſs' till 

Judgment ; 9 E. 4. 3. Bro. Amend. 46. Delault of Pzocefs amenta- 

pifrng ee. Vie anp Time befoze Judgment; 7 H. 6. 27 After Ill yolted, à D- 

amended all ſtringas. and no Award of Tales on the Roll, und there being a Tales 

ar Common | gh the Back of the Mrit, it was amended : Fitz. Amend. 32. Bro. Dit 

_ continuance: 15, 13. Fitz. Am. 13, 65. g. 16/19, a2 Ed 3. 19. Bro. 

Amend. 105. Che Retoꝛd was, Chat ſutij a one, Gentteman; and in 

tſje Nei- prius Roll, Sentlemün was omitted, and it was amenbed, 

aw all by the Common Law: Cr. Car. 563. On theſwe fe, S. S. was 

retund, and the Liſtringas was ſo, but the Pannet return d was D. S. 

and chat Uattance was moved in Arreſt ot Judgment; but upon Exa- 

mination, it was found to be only a Milpaiſion ot the Sheritk' s Clerk, 

and therefoze' amendable by Common Lab, without the Ald of the 

Statute ot UI. itz. Amend met 16, 15. Bro. Amend ay. 'Treſpaſs 

do the Damm | 

— Qardiſt106!1;- and'this Viſtas amended ag a Miſpaiſion ot the Tleek 


aud there the Jange of 'Niffþrivs had no mode Maramt do-trythajt 
Iſſte than is in nur Cale; Bro. Amend. 28, 29. Fink ALS, Gig, 35. 


tute makes #o. Aldetation” againſt us; vut ! Where c r meu 67; 
Bro. Amend. 22, 59. u 202 UG nde 0 
why ud Chere are not in the Pear⸗Books many Inſtances of criminal Pꝛo- 

o Amend. Ceepihgs, and thut is a great Argument ehnt theſe Mectiss haue not 


munts be in 


Infor margnns crept into the Lato in cruninal- Matters # ko it they hadi om pre 5 


be C f them would de found: Then ik thets WoreiAmenonents at Com 

mon Law, why ſhall there not be ſome in Inkfouyations 2:['Thert ate 
Multitudes of amendments ok this Mature in-ctvil Caſegy's Cx, 1.44; 
s un Amendment which could be at Coummmon Tam ruen in another 
Term, as is there held; and ſure it's in the Power of che Count ta 
do Right to- the Qiiz#n, as well as to the Subjet ; and he quoted my 
ia | * Co Lo2d 


Law ” 


r 100 n tht Reto of /Nifi-prius'was 100 8, Und 
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Low Macclesfield's Caſe: Rule was to reverſe an Attainder of High- Avendment 


Treaſon about ſirteen Years befoze upon Uirit of Exroꝛ, and no En- 


upon a Rule 
to reverſe an 


try thereof, oꝛ any Recoꝛd made up, no Continuance 02 Aſſiaqnment Artainaer. 


of Erro2; and pet, to reverſe this Attainder, Leave was given to make 
up the Recowd now: And ik this Help was given to a Subject, Why 
ſhould not the like be in the Queen's Caſe 2 And there it was ſaid to 


be a Default in the Officer of the Court, and that was in ſome re- 2. If this te 


{pet the Default of the Court; therefoze he was odercd to do that 


only a Miſpri- 
ſion of the 


now, which then he ought to have done; fo here it's to make pour Cheik. 


Officer do what he ought to have done befoze : And the Caſe of the 


Queen againſt the Warden of the Fleet, was much ſtronger than 


this; fo2 there a Ve' fa upon Iſſue join d in Chancery, was return d 


hither the 4th of February, and the Reco2d it (elf did not come in till 


the 7th ; and the Officer mark'd it to have come in on the very Day, 
on which it came in in Truth: And the Court ozdered the Matter of 
Fact to be examined en oder, that if it ſhould appear that the Reco 
had come in on the 4th, it ſhould be ſet right; but if appearing not 
to have come in till the 7th, they could not amend it, being a Dil⸗ 
continuance: But upon Writ of Erro2 befoze the Lows, that Judg- 
ment was reverſed fo2 this Reaſon ;' Fo? that the Clerk might have 
enter' d it as of the 4th, though in Truth it came in after. 


King's-Bench to this Day; fo? they look d upon it to be againſt their 
Duty as Judges, to enter a Recow againſt Truth. a 


Laſtly, The Attomey General ſafd, That the making a TUrit diffe- 
rent from the Roll, was only the Yiſpziſion of the Clerk: V. Cr. El. 
467. 1 Roll. Abr. 200. that Teſte out of Term, oꝛ on Sunday, is the 
Fault of the Clerk, N 


But Hole, Ch. Juſt. ſaid, That Matter was not ſet right in the 


Broderick contra. And firſt, he took a Difference between Suit of gen 


the King in civil P2oſecution of his Right, and a Pꝛolecution againſt 
a Subjet fo2 a Crime ; in the firſt Caſe he has greater Favour than 
a Subject, in the other the ſtritteſt Nicety is to be kept to and upon 
this Difference: Pe would diſtinguiſh the Caſes of Quo Warranto's 
from the pꝛelent Caſe, as likewiſe that of Carden of the Heet ; to? 
they ate to be look'd on as P2oſecutions fo2 the King's Civil Night. 
He agreed. there were ſome Amendments at Common Law; but laid, 
I there were Amendments in all the Jnſtances put by them, there 
would be little Uſe of the Statute of Jeoffailes, o2 of Amendments : 
He denied that any criminal Pzocefdings were amendable by the Sta- 
tute of H. 6. or 16 & 17 Car. 2. and no Authozity of any ſuch Amend- 
ment is quoted except the Caſe of Dy. 346, 347. And 1 Ro. Rep. 447. 
takes Notice of the Cale in Dyer, and ſays, Jt was held not amenda- 


ble: In 22 El. & 8 Co. in the Middle of Blackamore's Caſe, ſays, That 
the Statute did not ertend to criminal Pꝛocc dings, x Cr. 312. that 
the Statute of Jeoffailes does not extend to Pleas of the Crown ; 
and a wong Venue is fatal in a yo Warranto, Stiles 307. Jn — 

11 2 | 


where the 
King ſues in 
civil Proſe- 

cution of his 


Right, &. 


If criminal 

Proceedings 
are amenda- 
ble by Sta- 

tute, Oc. 


A wrong * 
nus is fatal. 
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' Ve" fa dc nows. 


Informations 


not amended. 


Records by 
Cort ier ari 
may be a- 
mended. 


If a Neceſſity 


that Difir - 


ga ſhoud be 


teſted on we 
Day of R- 


turn of /e fa”. 


If Officer 
may alter 
what he had 
done. 


Arg. That 
the Teſte of 
this Writ is 
not amenda- 


ble ar Cor © 


mon Law. 


If Error in 
the Teſte of a 
Weit be ſo 


z mendable. 


— 


upon the Statute of Inmates, a Diſtringas boze Teſte cut cf Term, and 
it was not amended; and a Ve! fa de novo was awarded, Vid. 3 Keb. 

485. the Opinion of Hales ſo much rclicd on of the other =>:de ; but 
in 1 Vent. 17, 35. Inkozmation fo2 Foꝛgery at Common Law, denied 
to be amended, Hard. 217. Inkoꝛmation upon the Statute of Naviga 
tion, fo2 Impoꝛting certain Spices of the Gꝛowth of Aſia, Africa 02 
America, from Holland bepond the Seas. Exception taken, That it 
was not ſaid that Holland was not in Aſia, Africa o2 America, and 
held fatal though alter Uerdi# : He agrad, that Recods come ht- 

ther by Certiorari, if variant from the Roll below, ſhall be amended by 
it: The Cale of the CUrit directed to two Sijrrifs when there was 
but one, was amended by having an Indozlement made on the Back 
of the Writ, that there was but one Sheriff in Fat; and it was an 
Amendment by the Common Law, accowding to a Pꝛecedent in 5 H. 7. 

where a Urit was direfted Coronatoribus, 1 Keb. goo, 901. But it's 
ſaid, That there is no Neceſſity it ſhould be teſted on the Day of the 
Return of Ve' fa, but that is erp2eſly againſt the Caſe in Yelverton 
bekoꝛe put: This is not like the Caſe of Walcott, that was an Alte- 
ration of the Judgment of the Court, which is not compleat till the 
laſt Dap of Term; noz is it like my Low Macclesfield's Caſe, fog 
doubtlels the Court may ſupply loſt Kecows, oz put Things in the 
State they have ban in befoze, oz make their Officer do that which 
he ought to have done; but this is to alter what he has done: 
Vid. 3 Cr. 572. Ve fa returnable at a Day different from Award of 
Court, and Trial thereupon, not amendable : Per Popham, 1 Roll. Abr. 
201. Yelv. 60. Infozmation on a penal Statute, and the Ve fa' on 
the Roll awarded, was coram Nobis ubicunq; and that Ve' fa made 


out, was coram Nobis without more : 3 and Judgment ſtay d there. 
upon. 


Holt, Ch. Juſt. The Caſe of the Carden of the Fleet was a civil 
Aion, and no criminal P2oſecution ; but ma tly a civil Courle to 
entitle the King to an Office fozfeited to him. | 


Mountague having had Time given him to anſwer, argued it ſo- 


Icmnlp : 


rſt, This Point as it's of Concern to the Crown, ſo it's of high 
Impoꝛtance to the Subject; fo2 it's to make a Pꝛecedent that will be 
leading in the like Caſes. Again, Actions Qui tam, which in ſome Re- 
ſpeds are betwan Subject and Subjec, have been always ercepted out 
of the Statute of ſeoffailes; ideo a fortiori, Acions of higher Na⸗ 
ture were ſo. 

That the Teſte of this Urit is not amendable at Common Law; 
though J agre many Amendments were at Common Law, no Auths: 
thozity has been quoted that Erroꝛ in the Teſte of a Writ was amen- 
dable at Common Law : Coke, in his 8th Rep. 156. b. 157. a. ſays, 
That Judges may amend their own Judgment in the ſame Term, 02 
any other Part of the Rccozd ; but it does not from thence ſollow, 
neither does he ſay it, that they may amend Faults in Writs iſſucd 


but 


— ITY 


— — 7 „„ 


— 
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out of their Recoꝛd to an Oficer in Pais, o2 Returns made by him: 
Ind the Reaſon why they may amend their own Judgments and Con- 
tinuances, which are the only Inſtances given there, is, becaute they 
are their own p2opcr Aas, wh ech, as it's there ſald by my Low Coke, 
remain in their Breaſts in the fame Term; but the At of another in 
purſuance of their Award can't be ſaid to be their Ac, and a TWrtt 
made out to an Officer can't be ſaid to be in the Bꝛeaſt of the Court: 


Jt Entrp of the Clerk of the Award of the Court had ba'n different, 


there might be ſome Colour to amend the Roll ; but this is not ſo, 


pon will take J2otice that the CUrit ought to be accoding to pour 


Award, and that it is not ſo, is the Fault of the Officer, not of Court: 
And all their Authoutics out of the Pear Books are betwan Party 
and Party, and not like this: Mot within the Statute, the Wowds 
of 14 Ed. 3. are very large, and yet there is not one Authozity of 
Amcndment of Crown Cauſes by that Statute : And Coke holds, in 
his 2th Rep. 57. b. that Statute did not extend to Pleas of the Crown; 
and this he lays generally, without ſaying that it's becauſe they are 
erxcepted, as he ſays, upon the Statute of H. 6. in that Caſe ; and 
this Statute of 14 Ed. 3. has no Exception; and yet by the Opt- 
nion of that Book, the Tos of it do not compeehend Pleas of 
the Crown: And what can be the Reaſon that the general TUozds of 
this Statute do not extend to Pleas of the Crown, as it has ban 
acquieſced unto ever ſince, but the great Jndulgence that is given to 
the Subject in criminal Matters. 


Object. The Crown's not being relieved by the Statute, is a Sign 
it did not want it; Hard. 504. 2 Cr. 211. that there can be no Dil⸗ 
continuance in Crown Caſes till Judgment, thoſe Caſes extend only 
to what we agra, that ads of the Court are in their Pꝛeaſt befoze 
Judgment; and ſo is 3 Lev. 430. and Coke's Note, That the Sta- 
tute did not extend to Pleas of the Crown, would be impertinent if 
that were ſo that they did not need it. | 
As to the Statute of 8 H. 6. which has an Exception ok Appeals, 
of Indidments of Treaſon and Felony, and Dutlaw2y on the fame ; 
from whence it's ſtrongly urged, that it extends to our Caſe, becauſe 
it's not ercepted. : | 
J anſwer, 1ſt. That the (ods of it are not moze comprehenſive 
than thoſe of x4 Ed. 3. that of H. 6. is all Miſpꝛiſion of Clerk in Writ, 
the other is all Milpꝛiſion in Proceſs, ſo they are co-ertenſive : And 
the Exception, we ſay, is only ex abundanti cautela, of ſome ſcrupu- 
lous Law-maker, 02 but mention d fo2 Jnſtances to ſhew they meant 
not it ſhould extend to Jleas of the Crown. Many Eſtates Cail are 
not mentioned in the Particulars inſtanced by the Statute De Donis; 
and ſo are many Offices not within the Enumeration of Particulars 
in the Statute of Ed. 6. againſt ſelling of Dffices : Do ſince the Pꝛo⸗ 
ceedings of all the Time, ever ſince the making of theſe, have gone 
againſt this Notion of Amending of Crown Cauſes, it will be hard 


ad 
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That this And this Clariance of the Noll from the Teſte can't be thought the 
_— Slip of the Clerk. Jndad if the Oay certain of which the TUrit 
Miſprifn. ought to bear Teſte were entered on the Roll, then it might be a 
ſcience of Milpaiſton of the Clerk not to imitate what was let befoze him; but 
he teri, that being not ſo, it was the Neſcience of the Clerk, that he dd 
mendable. not know: But it would do well to have it teſted at any ſubſcquent 

Time, and Faults though Neſcience of the Clerk are not amenda⸗ 
ble. And Amendment here would quite alter the TUrit, and make it 
quite another Urit, as much as the 24th differs from the 23d, and 
that ſuch Amendment would be like the Alteration made by Juſtice In- 
gram, whereof Mention is made in 2 Ro. 3. 10. a. fo2 which he was 
fined 800 Barks. But per Cur. That Alteration was made ertrajud:- 
cially and clandeſtinely, and that made the Crime of it. And he re- 
lied on Gage s Caſe in Co. Ent. and in More & Child verſa Harvey. 

Mich. 11 W. 3. where, on a Sci. fa. upon a Reco out of Chan- 

cery, Jfſue was join d, and a Niſi prius was on the very Day of the 

Return of the Writ. But per Cur. That could not be ſet right, 
becauſe the Trial was ackuallp had befoze the Return of the TUritt. 

And he quoted the Opinion of Noy, in Cro: Car. 144. that none of 

the Statute extended to the King's Caſe. 5 | 


250, 


Atecatry in Parker, of the ſame Side. As to Recos removed hither by Cer- 
2 _ tiorari the ſame Term they come in, to have them amended, the Truth 
"ror, where is (0, fo; when a Recowd is removed hither by Certiorari, by Antend- 
the Term is ment of Law the very Recozd is bꝛought Hither ; but if it appear to 
bur #s on® the Court not to be rightly entered, they will do it, becauſe all the 
* Term it is in their Bꝛeaſt: But it is not like Writs iſſuing out 
and coming in the ſame Term, koz there it is otherwile; koꝛ as to 
Becomds coming by Certiorari, the Term is but one Day, and the 
Court are not abſolutely poſſeſs'd of it till that Day be out; but 
as to Writs, the Term has ſeveral Returns and Days in it. 
And here the Fai was, That the Writ was really made out at a 
Day after the 23d, and teſted accoꝛding to the Truth on that Day; 
and to make it teſted againſt this, would be to go againtt the Truth, 
That the And we ſay, That the TUrit ought in Law to appear to have ben 
Wee ought made out in Præſentia Partium; and the Command of the Court is 
our in Preſ.n. Hot by the Entry on the Roll, but by the Crit. Jf inde it had 
:is Partium. VAN made out at a Day after, and teſfed of the Return of Ven. it 
would have ban intended to have been well, and made out of the 
Time it bears Teſte. | 
And he ſaid, The Difference in Crown Cauſes was between Sutt 
fo2 the King's Civil Right, which is favoured, and Criminal JIzofc- 
cutions, which are ſtricti Juris. „ 3 
D:&:ence:in And he tok another Diverſity, In Point of Amendment of TWrits 
Point of A- on Which nothing is done, and Writs executed: As if on a Capias 
* nothing be done, but Non eſt inventus returned, that may be amended, 
or nns. when ik the Party were taken upon it, it would be otherwiſe. 
Ye. fa, when Aud fo2 this Diverſity, he relied on the Opinion of Popham, in 
mindable. 3 Cro. 572. A Ve. fa. was rightly awarded, and made out (though 
Miſtake) w2ong ; Per Popham, It a Trial had been upon it, it ſhould 


not 


* 4+-- 
— — — Mar. 
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not be amended. Vide 34 H. 5. 2 Br. am. pl. 10. 3. Jutoꝛ returned 

upon a Habeas Corpora different from Ve fa. and not am enden. 
And there is anothrr Diverſity where the Thing is really done well 

and if the Ve. fi. be bt ont Peron, and he is teally (won, bil by ano: 


ther Name, this was amended. Yide 28 H. 6. 3. 2 Sid. 12. yon: 
BE 1 Ro. Ab. ey ue 


Serjeant Powis, Way of Replication. a8 to Diverſity bettaein Te th: „de : 
the King's civil Right andTri-1inat Pꝛoletution, they quote no Place 3 5 
where it is taken; and it the King has that great Favour in the Pw- to the Of» 
ſecution of his civil Bight, foꝛ that it conterns'the Revenues ot the 
Crown, in which the publfck have an Intereſt. a fortiori it dunht to | 
be in ſPtolecutions fax Crimes which'ts fo? the-Adminiſtration of Tu- 
ftice, and which-the'Subjet, vez. the Publick, have the hinhet om — 
cern ver fe they _ not go N d, OE: whete the 3 | 


2. 0 enten, er alt au of © the Court, even the higheſt ard 
met cone, aro Menvable:in the'ſame Cerm; a fortiorĩ then 
ſhould the Sltp' of 'a'Clerk in put sung the Marrant of the Court be 
ſo tu, ;that* 'Itkewiſe being in a Matter no May pꝛejuvicial ton de 
Dienert -> * 3. C33 BI 14:68 Uh: : 

3. If Amrit onginal when a. Fault 18 diſcovered therein, wall 
be ſent into Chancery, to have their Miſtake ot a Clerk there amen- 
ded by nt Cdurt; mn Hall notthis Court in like Panner amend 
ann weir ler in a CUrit Ming out here. 7 
. .þ * SON 81 925; 3 

Then t Endeavours have ben uſed to exclude this FLOWN 1 If che All. ot 
the Beitclit' ve” the two aas ot Parliament, foꝛ that the general Mo- e, 
tion has bern, that tholr Statuteg did not extend ta crimmal Caules C.. 

o2 drevvings : But are the Opinion ot my. Lom Vaughan in his 

Caſe of kbimntera TMartamty is'very reaſonable, That ancient In- 
terpꝛetations oug hit t de fallomen ; but that, un the other and, a 
Thoufat Relolutions lagumm the expreſs Wowds:of:an ddt uf Par- /.* '.-* 
uuament engt not da "prevail. And the Clos ot the Statute ol 


H. 6. att wery expꝛeſſue and ru All, 805. And the N In 
very patelcular. AE | 913% OP nete uns $5 2/1107 M8 Je. 


3.1211 S883; ©: 730 1G 0 4 (init 


42 Attotnegt General, Sute the Diverſity. been civil and trimi⸗ Arg Per Mt. 
tial Pwſtcition ot the Crown; as to the Point of legal Favour,! ig <*- 
verp\nfoundleſs:;; for we all knom, that by the Common Lam a Eri. 
mindl W not to haben Copy of his Jndiftment, oz Counc ei tu plead 
foꝛ him, which is now remedied in Caſe of Treafon; and befoze} aud 
even nam Mull Cafes of; Feluny, the Defendatit has no other 
— een himſelf but ry" upon the Fat, 1 0 
0 „ eng 


It is dd tũ lay, That if: che Award 0 


n the Ron had been wong, it 
might be amended as the At of 'the-Conrt ;:and: that. the Slip of 


the ClexWiti'Pheſtance of the Award of the Coutt which is right 
_ not det amended z that is, "08 when there: is nothing to * 
p 


_ 
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It this A. 
mendment 
be againſt 
the current 
Opinion in 
all Ages. 


by, it 2 be amended, and not when there i is a nod Foundation to 
amend by. 

It is not true to ſay, that there is no moze Reaſon to bzing Pleas 
of the Crown within the Statute of 8. H. 6. than within that of 
14 Ed. 3. fo that 14 Ed. 3. has the Wow Party in it, which may 
have been the Reaſon why it has not been conſtrued to ertend to Crown 
Cauſes ; but there is no ſuch Mom in the Statute of H. 6. and Co. 
ſeems ſtrongly of this Opinion in Blackamore's Caſe, fax he ſays ge- 
nerally, That 14 Ed. 3. does not extend to Crown Cauſes ; but when 
he talks of that of H. 6. he ſays, That Statute extends not to 
Crown Canſes : Why ? Becauſe they are ercepted. 

But tt is objeted, That we contend againſt the current Opinion in 
all Ages, and we agree it was generally taken ſo, tho no diref Autho: 
rity be in the Caſe; and there are not many * erpzers, even 
upon the Statute of Jeoffatls. _ 

And ſuch general received Opinion upon a Patter never ſolenmio 


- adjudged, is of no great eight; fo2 it was a common Opinion 


Againſt x 
known Rule 
of Law. 


this mut ſtand upon the Lam, and every is to have Juſtice. 


ever ſince the making of the Statute 32. concerning Actions by AC. 
ſignees of a Reverſion, that it did not extend to an Aſignee:of a Co? 
Pyholder. And though there be a Caſe in Yelv. agreeable to that Dpi- 
nion, yet about 12 Pears ago, \When it tame thꝛoughly to be con- 


ſidered, it was held, That that Statute did extend to Copyholds. 


Some Opinions ſudden, and paſſing ſab N ought not to be of 

J du agree this is a Caſe en Conſcquenze: But what is the 
Conſequence 2 Whether an Offender ſhould: ggunpuniſhD-2 ind ſure 
Criminals are not the Favourites of the La There is indeed fa- 
vour where Life n in Queſtion, but none in-cate-of inferiozOffences; 
and it is moꝛe fo? the Honour of Juſtice and Law that:Cziminals 
Gould be puniſhed, than eſcape upon ſuch Niceties-: But however, al 


As to 2 Cro. 211. Where it is obiter ſaſd: That the Statute of 
Jcoffails Qall not extend to Croun except it be expreſiy-named, that 
is, dire#ly againſt a known and true Rule of Lam, upon Conſtruction 
that general Mods ot an At of Parliament 602 Furtherance of Ju- 
ſtice, 02 Suppzefling of TWrong, hall bmp: the Ring. And in the 


_ Cale in Stiles 304. Suit upon the Statute of Inmates, and a Di- 


ſtringas teſted on Sunday, and the Queftion, whether it was amenda⸗ 
ble by 18 El. oz 21 Ja. 1. and held not; but no. Mention mas made of 


8 8 H. 6. And vel. 60. was an Jufnnnation upon a penal Snatute, and 


If this be 
Miſpriſion or 
Neſcience. 


the Rult was of a den, Let Judgment tay ; hut that is not to be 
under id ag a final Determinatron, and beſide; that- amm by 


the lpblequent Statutes. + - 2 


Andto ſay that this is no Biſpuiſion, but Fornetfulnels cwhich 18 


Neſcience, Quia omnis Sciemtia eſt Reminiſcentia, idgo agrgs(gnoran: 
tia eſt Oblivio : We ſay, That all Oefet thꝛough Cant af due Care 
02 Diligence is a Miſpuſton, and ſo is 8 Co. 160. b. A a:Clerk in- 
bezels the Recon voluntarily, o2 ſuffers ta be defaced by. Accidents, 
though Tant of Care; it ts a Þtiſpzfion. Aud the Amendment in 


Sid. by Suggeſtion on the Rolf of a Fat anche out of their wn 
Ice, 


Term.S. Mich. 3 Annæ, in B. R. IN 


| tice, 18 much mo2e than we deſire here: And a Quo Warranto is not 2% Warrar:e 

a civil Pꝛolecution fo2 Ouſter of the Franchiſe ; fo2 ſuppoſe the De⸗ 

kendant difclatm in the Franchiſe, pet he muſt firther anſwer the 
 Ciſurpation ; and if it be found againſt him, he ſhall be fined, 


Holt, Ch. Juſt. The Caſe of Sherrot and Talbot docs not come up G J. t 
to this Cale; foz ſure if in a QuoWarrantoa Subjei makes a lit - . fg.“ 
ted Diſciaimer, and the Clerk will enter it a general One, this ought ment. 
to be amended : And on the other Side, if an onginal Indickment be 
right, and the Clerk enters it wong on the Plea-:Rolil, it ſhall be 
amended : And Harris's Caſe is a very ſhiewd Caſe ; in capital at- 
ters there never is a compleat Iſſue join d, but de hoc Ponit ſe ſuper 
Patriam, but in other criminal Caſes it's otherwiſe ; and the Caſe-of 
Sir John Curſon is a firong Caſe tw: Inde d, this is a Cale of Thar this is a 
great Conſequence ; and it has ben the general rereiv'd Opinion, C. of bier 
that the Statutes of Jeoffailes, oꝛ Amendments, did not extend tou 
Pleas of the Crown, and great Regard is to be had to that; and it's 
true, at the Judgment of the Cale in Stiles 304. no Mention was 
made of the Statute of H. 6. and that is rather an Argument it was 
clearly conceived it would not help them, than that it was not thought 
of, fo2 there were very learned Men then at the Bar: And the Rea- 5 
ſon of the late Judgment in Caſe of Atton bꝛought by Alliance of a — of Aſ- 
Copyholder, was founded upon the Rule taken in 3 Co. - - That Cepbolder 
general Noms of Ac of Parliament ſhall extend to Copyhold Eftate, 
* it's foꝛ the Benefit of the Tenant, and not to the 6 

. 


The Court having taken Time to conſider till the laſt Day of this 
Term, now the Attomep General pꝛeſüng fo2 their Reſolution, they 
argued ſeriatim thus: After they all declared they could wiſh fo2 lon- 
ger Time, not that they were unſettled in their Opinions, but to = - 4 
geſt and methodize their Reaſons to greater Satiskaion. | : 
per Goald 


- Gould Juſt. J hold it amendable at Common Law; fo? otherwiſe, f. oe 
what mean all the Amendments in Jndixments and Tnfozmations quo⸗ Ju 1 
ted by Dy. Attoꝛney? Fo2 the Purpoſe, that of 2 Bulſt. 35. and the by tbe Com- 
Caſe there quoted by one of the Judges, Two were indifted koz Fe. 2 L 
tony, and found guilty : The Judge that tried them, found the Indick⸗ 
ment was in the ſingular Number, and therefo2e ſtay'd Judgment; 
and after upon Conſideration, by the Opinion of ten Judges, it was 
- amended, and the Men hanged ; and, J ſay, that muſt have been by the 
Common Law; Vid. Raymond 440. And J take it, that Faults that 
do not alter the Iflue oꝛ Trial, may be amended; and he relied on 
Sir John Curſon's Caſe in 2 Cr. and Godfrey's Caſe in Sid. and Sber- 
rot and Talbot's Caſe : And indeed, if it were not fo2 Bradley and 
Bankes's Caſe, J ſhould think it well enough, and a good Continy- 
ance; fo2 the 23d all Day the Defendant may be in Court, and che 
very firſt Minute of the 241h here is Pyoceſs iſſues out; and the Caſe 
— Bradley v. Bankes, as it's in Cr. Jac. does not at all ontradie this 
pinion; 


O o Powis 


_———— 


282 Term. S. Mich. 3 Anne, in B. R. 


—— — 


Pewis accord. Powis accord. 1. This is an Inkozmation perkectly at Common 

een , Law, and not upon any Penal Statute : Jt has obtained, That that 

tion. Statute of Jeoffailes extend not to any Crown Cales, becaule they 

have an Exception of all Judi#ments and Inkozmations upon Penal 

Statutes; and it's a common Notion, That no Crown Matters ſhall 

8 be amended by any Statute ok Amendments; but it ſeems very odd 

Puview of to make ſuch Imterpꝛetation upon the Statute of H. 6. fo2 the Pur⸗ 

yerveeſ G, View of that Statute is as erpeeſs and general as can be; and the 

= Exception but particular; therefo2e to extend it to Things of infert: 

our Natute, is very wonderful to me: In the Lod Bridgwater's 

Caſe, my Loꝛd Hale thought the Statute of 8 H. 6. was not to be ſo 

reſtratned ; but the Exception was an excellent Key to open the Mean⸗ 

ing of it, that is, to amend whatever comes within the Generality of 

the Purview, and is not ercepted by it : And he was of Opinion, 

That Crown Cauſes did want, and in many Caſes ought, to have the 

Help of the Statute of Amendments and Jeoffailes ; but the reſt did 

Opinions filifline againſt him: And my Lozd Coke ſaying, That 8 H. 6. extends 

conceivedry- not toJnkoumations in Crown Cauſes, becauſe they are excepted, and me 

Saying. finding upon Peruſal of the Statute that they are not excepted, make 

the Reaſon run quite another May; and J believe ſuch Opinions as 

| ire againſt me, have ben conceived upon the Credit of that Saying 

ok Coke, without any further Examination; and though the King be 

not named within the Purview, yet his being named within the Ex⸗ 

ception, ſhows the Law-makers under ſtood that without the Excep⸗ 

 riowit would extend even to all Crown Cauſes; however, in regary 

to the Opinions againſt me upon the Statute, J do not go upon the 
Statute, but hold it amendable at Common Law: And much J think 
may be ſafd upon the Reaſon of the Thing, that it's very well as it 

is; the Return is on the 23d, and ſo is the Award, and the Writ 
iſſues on the 24th.; ſo that there is no Interval of Time o2 Caſme 

If here there betwa@n the one and the other, but the Minute the one leaves it, the 

wy _= other takes it up : The Nlods of the Award are, Preceptum eſt quod 

<c. Diſtringat; and that regards Futurity, and can't be on the 23d, be- 

cauſe that would be to diſtrain them befoze any Dekault in them, fo? 

they have all the 23d to appear, and the next Day without Jnterrup- 

tion continues the Pꝛoceſs. As to the Caſe of. Bradley verſ#s Banks, 

aàs it's in 2 Cr. it does not contradit this Opinion, but ſams rather 

to favour it; fo2 there Notice is oniy taken of the Gap between the 

Teſte of a Capias, and the Return of the Dziginal in Appeal, which 

was ſeven o2 eight Days: And though Yelv. ſays further, That the 

Erigent boze Teſte the Day after the Return of the Capias, which 

was ill; yet Cr. taking Notice only of the great Diſtance of Time 

between the Return of the Ouginal, and the Teſte of the Capias, ſms 

as if he had conceived that the Court had grounded their Opinion 

| upon'that : But that this is amendable at Common Law, and ſure 

Thar there there are much bolder Amendments even in capital Matters; and we 

greater A- Are to conſider that this is but the Milpꝛiſion of the Clerk in Pꝛocels, 

mencmen's and that in an Dffence ok an infertour Nature; and if there have 

Marecrsinan been greater Amendments in Capitals, J think this may be well 

laſormation. QMENDED 3 Vid. 1 Sid. 243, 66. 1 Keb. 191, 215. fo2 Common Law 


Amend- 


——_— 


——— — —— 


Redelilile Trustees 


— - 
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Amendments in Inkozmation fo2 Perjury, the Ve' fa' was J. S. with: 
out Addition, and by Conſequence muſt be J. S. Senioz, and Diſtrin- 
gas). S. Junioꝛz, quite another Perſon, and amended; 2Bul.35. Pal.480. 

that this is Piſpziſion of Clerk, 1 Roll. Abr. 201. Cr. El. 572. So 
this being an Inkoꝛmation at Common Law, and there being Amend 
ments at Common Law, and this being Miſpꝛiſion of the Clerk, the 
Award of Court being right, J hold it ought to be amended. 


Powell contra. This is a Caſe of great Conſequence : And the P wc contra, 


firſt Queſtion is, TUhether this be a Fault at all? 3 


* 


2. Jf it be, Whether it be amendable at Common Law. on by the 
two Statutes of Amendments of 14 Ed. 3. 02 8 H. 6. fo2 the other 
Statutes are of Jeoffailes, and not of Amendments? ; 


This is a Diſcontinuance at Common Law; fo2 all Pzoceſſes n if i 
muſt be continued from the very Time of the Award of the Court, 1c « Com. 
and the Authozity of the Caſe of Bradley and Bankes, and Reaſon of mon Law a. 
it is lo; and the Reaſon is, becauſe it's a Diſcontinuance, and not m. ur 
becauſe it's an Appeal, in which there muſt be freſh Purſuit, as the | 
Judges ſaid ; but it muſt be becauſe it's a Diſcontinuance in all Ca- 
ſes at Common Law, a fortiori, it will be ſo in Appeal in which freſh 
Purſuit is required, and the Saying of the Judges is ſo to be under- 
Rood; it's true, the Roll is rightly continued, but the P2ocels to the 
- Jury is diſcontinued ; 21 Ed. 4. 20. Defendant at the Day was el- 
ſoind to Quinden. Paſch. there muſt be an idem Dies to the other; 
but that could not be given to the Jury, but they muſt be continued 
by Hab' Corp', and that on the very Return of the Ve' fa'; and this 
Cale is not right in Br. It is true, ſince the Statute of Jeoffailes, 
theſe Things have not ban kept up to; but at Common Law there 
muſt be a Chain of Pꝛoceſs againſt the Jury, as well as in caſe of other Thee muſt 
Continuances : And to ſap, that the 24th is a Continuance of the 23d, . of 
— A — fo2 my Life compꝛehend, no moze than the 26th can be 
the 23d. ” DS 
Then if it can be amended by 8 H. 6. the los whereof are very 
general, and the Exception of few Particulars of the higheſt Nature, 
and upon full Conſideration, J think it cannot ; fo2 J can't imagine 
that all the Judges and Sages of the Law ever ſince, would rather 
in Caſes of this Kind rely upon the Common Law, than upon this 
Statute, except they had taken it clearly that the Statute did not 
reach to it; and the Reaſon of that ſeems to be from the Statute of 
14 Ed. 3. the (lows whereof are general, but mention the Mom '+ £4 ; 
Party, which was a good Reaſon to erclude the Ring: And of that 
Opinion is Coke in Blakamore's Caſe, viz. That that Statute er- 
tends not to Pleas of the Crown: It's true, the Statute of Ed. 3. 
extenden only to Pꝛoceſs out of the Roll; that is, Writs that il⸗ 
ſue out of the Recozd, and not to Procedings in the Roll it ſelf ; 
and fo2 that, 8 H. 6. was made to inlarge the Remedy of 14 Ed. 3. 3 H. 
to Pꝛoceſs in the Plea-Roll, &c. TAhich Statute in my Opinion be- 
ing made in Jnlargement of 14 Ed. 3. but not as to the Parties that 
Gail receive the Remedy, but to -_ Matters moze that _— 
T2” 


_— ba Ka ei. Y * 
3 ud — * « 


* * 


— 


— — 
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ſhall extend: And the Mods (Challenge of Party] in 14 Ed. 3. 
ſhall explain 8 H. 6. and it's no new Thing fo2 one Law to be con- 
ſtrued in Purſuance and Imitation of a fozmer Law: And thus J hold 
the Exception of 8 H. 6. is ex abundanti cautela; and that without, 
if Statute of NO Plea of the Crown had ban within that Statute ; and that Kea- 
Jeofils be lon which reach the Statute of Jeoffailes, which have, J own, no- 
o do with thing to do with this Batter, the firſt of them is that of 32 l. 8. 
The Moꝛds are, between Party and Party; and ſoon after they would 
not extend it to Pꝛocu dings betwan Demandant and Uouche, be- 
cauſe the Uouche is not an oziginal Party: The Exception of the 
ficbſegquent Statute does not extend to Jnfommations at Common 
Law: And my Lo Hale in my Lo Bridgwater's Caſe held, That 
ſuch Inkozmations were within the Purview ; but J never knew any 
puncipal Judgment of that Kind ; and J rather think that the firſt 
Statute of Jeoffailes extending only to Party and Party, ſhall inter- 
pꝛet all the reſt to be ſo too : And fo it was upon the Statute rela- 
ting to Leaſes by Biſhops, and Eccleſiaſtical Perſons; fo2 they are 
a Chain of Law relating to the ſame Matter. - | 

The Fault is This is a Fault in the Teſte of a Urit; the Teſte of an Daiginal 
in the The of ig ſo material, that it is not amendable, and that was Gage's Caſe : 
« Jodicial And lately in a Caſe in the Houſe of Lozds, between the Lozds Pem- 
broke und jJerſey, the ſame was held by all the Judges; but this is the 
Teſte of a Judictal CUrit. Jt has been doubted in Cr. El. 820. whe- 
ther the Teſte of a Ve' fa' o Diſtringas were amendable, and a Dif- 
_ ference taken by the Court between a Teſte, and Return of thoſe 
Writs; fo2 there being no Day named in the Award of the Court 
fo the Teſte, and there being always a Day certain fo2 the Return, 
bet the the Qartance of the Teſte was held the Neſcience of the Clerk, and 
Den good, therekoꝛe not amendable: But notwithſtanding, ſince, they have 
Purpoſe, and umended TFeſtes as cut of Term, after the Return, oz on Sundays; 
in 2 crimin) hut this TUr:t here is good in t ſelf, though not to this Purpoſe : 

Meter And pet J think if it were in a civil Cauſe, it ſhould be amended by 
the Award on the Roll, eſpecially the Clerk having declared to us 
upon Examination, that it was the Crit he intended in Purſuance of 
the Roll: And there be Autho2.ties to amend the Writ even when it 

is a good TUrit, but not to the Purpoſe, to adapt it to the Batter, 
' Yelv. 64. So though this be not in it ſelf a naughty Crit, pet if up- 
on Examination of the Clerk it appear'd thzough Miſtake in him not 

to be ad idem, we would amend it by 8 H. 6. in a civil Batter. 
When the But whether this be amenvable at Common Law? there were 
„ Recocs., Amendments at Common Lam: It it be called an Amendment, that 
the Court could alter their Judgments the ſame Term, though the 

Recod of it were made up; but there though it be enter d on the 
Roll, yet the Roll in the ſame Term is not the Recod, but it re⸗ 

. mains in the Bꝛcaſt of the Judges: But in another Term the Plea- 
Dift-rence of Boll is the Retom; and my Lom Coke ſays, that Miſtake od Clerk 
Roll, and pi. fi Hꝛoceſs ſhall not be amended in another Term: But J think that 
eee muſe be underſtood of Dꝛoteſs in the Roll, and not of Proceſs iſſuing 
wg out of the Roll: As the Caſe of 29 H. 6. Award was with a Diſtrin- 
gas, and an Octo Tales, and the Entry of a Diſtringas generally; = 

| a 


That the 
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all this s in the ſame Term, the Court ſaid, This is a Biſtake 


_ of the Clerks; fo? we remember d that we have awarded a Diſtrin- 
gas with an Oo Tales, and odered an Amendment; but the Baking 
out a Pꝛoceſs out of the Roll is otherwiſe, fo2 it never was other- 
wiſe in the Bꝛeaſt of the Court, than that they awarded it; and the 
Clerks wong purſuing their Award in making out a CUrit w th an 
ill Teſte, though in the fame Term, is not amendable ; no? do J find 
any Caſe at Common Law where the Amendments were of Miſtakeg 


of Clerk in Tffuing of P2occſs, but their Piſtakes in Entering the 


Acts of the Court, oꝛ of the Court in Entering of Continuances may 
be amended the ſame Term, oz at any Time after ; and ſo is the Caſe 
of Chambers and More now in Levinz. 

And as to Amendments of criminal Matters at Common Law, 
J can't agree with many of them, as Harris's Caſe fo2 one; fo of the 
Caſe in Palmer, Plomb's Caſe, where they ſupplied ad Com' meum in 
an Outlaw, fo2 we every Day reverle Outlawnes ko that Fault; 
and the Caſe cited by Yelv. in Bulſtrode is ſo ſhoxtly put, that it does 
not appear in what the ſingular Number was put fo2 the Plural; 
but if it were in a material Part of the Jndi#ment, it were hard to 
amend it: And as to the Caſe of Sir John Curſon, it may be well; 
fo2 the Iſſue there was well enter'd in a Docket, but ill on the Plea- 
Boll, and no moꝛe than a Yiſtake of Entring the Plea⸗Roll accow- 
ing to the Docket, which did warrant a right Jſſie : And as to the 


Ci-rks Mis. 
aK u- 
mendabis, ur 
nt. 


Caſe of the King v. Reed, as it's in Keble, the Court were of Tiſfe- 


rent Dpinions about it: Ve' fa' was againſt 24, whereof J. S. was one, 
and a Diſtringas of J. S. Junioꝛ, and the Cauſe tried by 12, of which 
]. S. was not one : And Keeling ſaid, Jt was amendable : Another 
would have it only an Explication of the Ven'; and another held it 
 amemdable by the Statute of Jeoffailes, becauſe not within the Ex⸗ 
ception; but J don't find any Judgment that it was amended ; but 
at laſt it was looked upon to be no Diſcontinuance: And he agreed 
whatever was amendable in civ i Caules at Common 1 would be 
ſo in criminal Matter; but that this would not be amended in civil 
Caſes at Common Law; : ideo not here. 


Holt acc. It's not aniendable : „. This is an Omiftion in a 
Point material, viz. in the Teſte, which by Law ſhould have bin the 
23d, and not the 24th, fo2 the 23d is the Day the Dekendant has 


in Court upon the Ve' fa' ; and therefoze the TUrit giving further 


Day, ſhould have iſſued on that Day. 


Object. There is no Interval betwcn the 24th and 23d. : 

Anſw. Tf one is to appear on the 23d, and does appear, and re- 
ceives no Direction that Day from the Court when he ſhould come 
again, upon the Expiration of the 23d he is out of Court; Shall 
you then give him a Day behind his Back? Here indeed he has a 


ter, when the Party and they are out of Court; ſo it's a (Writ 

awarded behind the Party's Back, and without CUarrant of the 

Conrt ; fo; the Warrant of the Court is Die Lune poſt Tres Mich, 
any 


Day on the Roll, but the TUrit againſt the Jury iſſues at a Dap af- 


If what is 
amen4abl- in 
civil Cauſes ar 
Com Law, 

will be ſ5.in 
a Crimi; | and | 


Mitter 


Pa C3. Tis 
not amende- 
ble, 


It is a Wric 
awarded bs. 
hind the : 
Party's Back, 


Sc. 
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and then a Precept is awarded to the Sheriff to diſtrain, and this 


V. iCr. 278, 
275. 

1 Jo. 302. 
"Tis another 
Weir than 
What the 
Court award- 


Pꝛecept iſſues on the next Day; and is fhis warranted by the Roll: 
No ſure ; therefoze being another TUrit than what the Court hag 
awarded, it s no Authozity to diſtrain the Jury, and then they had 
none to try the Cauſe ; fo? here is a material Uariance betwæn the 
CUrit awarded, and that by which the Jury were diſtrained ; the one 
is the 23d, the other on the 24th, and the Day of the UUrit is al- 
ways the Day of its Teſte in Judgment of Law; and he quoted the 


Cale of Owen v. Baily, 17 Car. 2. One recovered Damages in Tro- 


The Statute 
meant to a- 
mend bad, 

and not to 
alter good 
Writs. 


This Diſcon- 
tinuance is 
help'd by 
the Statute. 


Tefteof Writs 
when amead- 
able. 


| Tefle;, how to 
be made. 


Where one 


muſt be teſt. 
ed on the Re- 
turn of the 
Ot ler. 


Neſcience in 
the Cl: k, not 
helped. 


ver, the Defendant after ſold his Goods bona fide; the Plaintiff 
takes out a Fr fa' teſted the firſt Day of Trinity-Term, which was be- 
foe the Sale, but taken out after ; and held, that the Goods in the 
Pands of Gendee were bound by it: And by this Amendment, we 
would make this quite another CUrit ; fo2 a TUrit iſſuing the 24th, 
can't be the Crit awarded the 22d. Suppoſe this were now imme⸗ 


diately after the Statute of H. 6. and befoze any Statute of Jcoffailes, 


Why ſhould this be amended ? Jt is a good TUrit in it ſelf, and the 
Meaning of that Statue was to amend bad Trits, and not to alter 
a good TUrit, ſo as to adapt it to a particular Purpoſe: Now to 
make this a good Trial, pou would have us alter this Writ that is 
very good in its ſelf, and even contrary to Truth make it a TUrit 
of the 23d of October, ſo to alter the very Mature and Subſtance of 
it: Now this being a Diſcontinuance of P2oceſs, is help'd by the 
Statute of 32 H. 8. and ſince it's not material whether it be amend- 
ed o2 not, becauſe the Fault is cured by that Statute, there is no 
ſuch Amendment as this betwan the Time of 8 H. 6. and 32 H. 8. 
It's true, Teſte of Writs have been amended ; but when? When it 
was on Sunday, out of Term, 02 after the Return, which is impol⸗ 
ſible to be, and therefo2e a plain Miſtake of the Clerk; and upon the 
ſame Reaſon is the Caſe in Yelv. 64. fo2 there the Diſtringas boꝛe 
Teſte the ſame Day with the Ve fa'; ſo that the Teſte was diretly 
repugnant to the Purpo2t of the Writ it ſelf, which was to diſtrain 
the Jury ſummoned on the Ve' fa', when in Truth no Jury could be 
ſummoned : J always have taken it, that if upon Return of one 
rit, another be awarded, that that other ſhould bear Teſte of the 
Return of the firſt TUrit : And the Caſe of Bradley and Bankes is very 
ſtrong in that Point, and the common PDꝛactce of the Common-Pleas 
is ſo, though it be not ſo much obſerved here in TUrits of Inquiry 
of Damages; the one Pꝛoceſs there is always teſted on the Day of 
the Return of the laſt, whether it be Capias in Dutlawzp, oꝛ Diftreſs 
infinite; the one muſt be teſted on the Return of the other, oz elſe all 
is diſcontinued : Ay, but this is a Miſtake of the Clerk; but we are 
to judge, whether it be not a Miſtake in Point of Skill: TUho can tell: 
Every Clerk does not know ; and ſome pꝛetend it need not be teſtey 
on the Day of the Award; Thy then ſhall we look upon this to be 
a Fault in Point of Computation, rather than that he thought it god ? 
And if it be Neſcience in the Clerk, it's not helpT even by the Sta- 
tute of H. 6. though a civil Caſe befoze the Statute of Jeoffailes | 

And he held a new Ve' muſt go, fo2 a new Diſtringas would not do; fo 
the firſt Ve fa is executed; and the Jury have now tried the Defendant, 


and 
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and that appears on Recowdd here, and the now Ve. fa. is ipſo fatto 
Diicyarged, only an Entry to be made on the Roll, quia apparet Cur. 
that the Diltringas did not Jffne till the 24th. Ideo conſideratum 
eſt quod caſſetur, and Ve. fa. de novo awarded. 

Note, Pois retanted n heſitabat. oper? 


- 


The Pariſh af St. Clements verſus char of 80. Andtexs 


N Appeal by one Pariſh from an Odder ot Juttices fo? 2 the 'RE-: 5,4; for . 
moval of a poo2 Perſon from the other Pariſh to them, at the movin 
Beginning of the Sefſiong the Omer was confirmed; and aſter the poor Perſon = 
ſame Seſſions, 5 was made {92 wes opt of theough-: the Seſſions 
nal Dwer. Ry } 4 1110 - 


"And a Certiorari being: now nought, the Biden f (Convention, © 
returned... 


and alfo the Over of Reverſal, were both "$102 c 
Et per Cur. 1. The Judgment of the Juſtices gin ther Sel 
and alterable-by them all the ſame Seins. 3 me 


2. I they make a ſubſequent Ower directly contrary to 
_ of the ſame Seſſions in the ſame Cauſe, the ſublequenit one 


ſolute Repeal df the fonner, being inconſiſtent with it, tho 


22 


Cro. 5%. 
erpzeſs nd of Repeal in the 2d dien: ar es BIA | 
dec, one tudiFed of Felony. will not plead, and ing, * 016-356, - -1 


fort & dure be given againſt him, aud he is carr N 1 

next Day he alters his Mind, he hall he admitted to plead 

be convitted, he ſhall have Judgment 50 be banged, which f 

E INE ITINS firſt Judgment. 316d I; 5 545 uch 3116 
51 NN 19 (17 


and powell ſaip, I thete be two RET cealpcontrs- 


IM to another the ſame Seton, the laſt thoul — 4 


Spes 


done in it, and by Conſequence the new Evidence ougbt to be admit-- 
ted; but at laſt the atter here by Conſent was nn 25 en. 
J —_— 92 any Two of them, to arbitrate. 17 9g "40 


SS. 7 * a 4 16 < | 
- * 


ll . Caf Exe IL Y with an agreement to ſtay Execution f02 3 Months, 


without Sci. ha 


b kiff fo a 


take Notice 
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Booth verſus Booth. 


Ve, ver J within which Time the Defendant obtained an Jnjunition in Chan- 
tion may be cery Againſt the Plaintiff, ſo that he could not take out Execution 
within he till after a Pear, and then he tok out an Elegit without a Sci. fa. and 
A d it executed; and the Doubt was, Jf the Execution were not ir⸗ 


js, 6: kegülar. 1 
- | 2 ” 75 
Kere © . 9 4 


r 
0 * ” & 1 


Sergehnt Powis Re Oper: That it was not. If the Ceſſet Erecutio 


were korn Pear alten the Judgment, pet the Plaintiff within the next 
Pear might take Execution without a Sci. fa. Quod fuit conceſſum. 
K the Dekendant bung TUttter Err, and hangs up the Plain. 

ear, and then is honſate, he may take out an Execution. 
without a Sci. fa. Oo here, if befoze the Time of the Agrament be 
out the Defenvant-ties us up by his own AX, ſo as we dare not take 
out Execution within the Cine, Shall he take Advantage 
Wrong, by putting us in u wozle Convition? - 


Put per Cür. This Prattice is againſt u manifeſt Rule af Lats, 


But the 15 * 
Court won't - to 


of Chancery * © take f otice of ou Chancery Jnjunttons. Beſides, it han ben nd 
ene. "Byedeh-of duch Jnjunttion to tate out a Writ of Execution within 
the Time, which might have ſaben the Trowble-: of. a Sci. fa. after the 


but that we can't ſuffer to be dane now, a Writ not being taken out 
in due Time, and if we ſhould let this Judgment ſtand, it would be 
an ertonesus one, and therefoze reverſible by Writ oł Erro, there. 


* 


koſe let a Superſecdeas go, Quiz improvidè eman . | 
[Now] herd nit is a Coli Everio ate cn the Bolt. 


"4 4 * ; C 


wn at Y . | 
2 3d > < „„ : 1775 n 750 
Domina Regina verſus Collingwood. 
D ub ger 18 


FIC. 55 
1 0 1 
ladi ment I T was an 


for inticing 


* _— inten Victum ſuum 


per Labores honeſtos querere, ſed machinans 


away his Ma- & intendens Servientes & Apprenticios honeſtorum Civium & Inhabi- 
&r's Goods. tant” C Loridon in Moribus & Statu ſuis pregravare & deſtruere, ipſe 
pred T. C. vicefimo Die Martii, Anno, &c. And diverſis aliis Diebus 


tune antea, apud London, viz. in Paroch' S. B. in Warda de D. London 


pred quendam & 8. Servientem & Apprenticium cujuſdem R. T. de 
London, ¶Uarehouſekeeper, illieite, injuſte, & nequiter movet, ſeduxit, 


& allexit, ſexcent ſeptuagint duds Virgatas Panmi Lanei, vocat' Calla- 
mancoes, Valor vi l. de Bonis & Catallis prefat' R. T. extra pred” Do- 
mum & Shopam ipfius R. illicite, injuſte & nequiter capere & aſportare. 


Et qued pred T. C. dicto xx Die, &c. Anno, &c. ſupradict' & diverſis 


aliis 


m Indidtment, and tonceived thus: Jurat, &c. preſentant. 
* T. C, nuper, &c. exiſtens Perſona male Diſpoſitionis, ac non 


of his 
— 71 


ke out Execution after the Pear without a Sci. fa. ann we cant 


Vent, bp entering -the Continuante votun by a Vic non miſit Breve; 


I A . 2 * c A, . 


- ſpecial Matter, vir. That the Defendant did receive} I | 
ſhew that they were taken away; and if this were Felony, as pou 


——————_  _—————_—_ 
— 
— — 


A 
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aliis Diebus & Vicibus, Bona & Catalla pred' a pred' C. S. Servient & 
Apprenticio pred” R. T. adtunc & ib'm apud dic Paroch' B. &. illicite, 
injuſte & nequiter, cepit, recepit, habuit, & ad Uſum proprium ipſius 
T. C. convertit, eodem I. C. adtunc & dictis aliis Diebus & Vicibus 
bene ſcient' pred“ C. S. fore Servient* & Apprenticium prefat' R. T. ad 
grave Damnum ipſius R. T. in malum Exemplum om aliorum in 


confimili Caſu Delinquentium, contra Pacem D'ne Regin nunc Corom 
& Dignitat' ſuam. a : 


After Conviiion, ſeveral Exceptions were taken by Mountague: 


1. That it was not direflyſaid, that the Apprentice did adually take rxc-prion, 
away the Goods, but only that the Defendant did intice him to take —— _ . 
them away, and did reccive them from him; which is a ſtrong Argu- Hoe 


poſitive, as it 


ment inder d that they were taken awap, but no dixet poſitive Charge, vg co be. 


as the Fatt ought to be laid in an Indiament. And fo? th s be relied 4 4. 

on the Caſe of the Queen verſ#s Daniell, hic ante. 99. „All. 380: 
2. Not ſaid where the Houſe and Shop of R. T. is, and by Con- 

ſcquence no Venue where the ſuppoſed Taking by the Appꝛentice 


was. 


Per Cur. The Indidment upon the Caſe of the Queen verſe Da- 
niell ment upon two Points; the one was, foꝛ ſeducing an Apprentice 
from his Maſter; the other, fo2 petſwaving him to take away his 


Gods. As to the firſt, which was the only Point in Judgment, we 
held the Offence not invittable; and there was no Uenue laid fo? 


the ſecond. | 
And they all were of Opinion the Charge ought to be direct, and e- cw. The 


| not argumentative ; and that it was not 1 to lay an Intice- Charge ought 
it... | 


ment, without an At done in Purſuance. ot Aud you ſhe here a — ang 


v but. do not gumenrarive; 


here ſhew it, the Defendant would onlp be acceſſarp, and that 


could not be without a pzincipal Fat committed. pere inda d pou 
might have charged him as a Pancipal, foꝛ he that perſuades another 
to commit a CTreſpafs is a Puncipal, and the Taking of the Appzen- 


that was. 


And per Omnes. It can't be main 
till next Term to (& to maintain it. 


tice here is the Taking of the Defendant, but you do not ſhewwhere 


Þp Clerk 


el 322 


290 


Term S. Mich. 3 Annz, in B. R. 


— — — 


An Admini- 
ſtrator in C. B. 
recovers a 


. by 


ult a- 
gainſt Clerk, 
(upon a Bond 


' £0 his Inte- 


ſtate) Cc. 


* 


Clerk verſus Withers. 


YN Caſe was thus: F. D. as Adminiſtrato2 of J. D. reco- 

vered 303 l. againſt C. upon a Bond to his Inteſtate, upon 
Judgment by Oefault in the C. P. and ſued out a Fi. fa. teſted of Trin. 
1 Annz, returnable Tres Mich. direted to the Sheriffs ef London, 
which was delivered to the Sheriff the Firſt of Auguſt the ſame Year, 
who on the ſame Firſt of Auguſt ſeized Stods to the Ualue. F. D. the 
Adminiſtrato2, died the 9th of September following: The Sheriff re 
turns the Seizure to the Ualue, ſed remanent, &c. pro Defectu Empto- 
rum. The 29th of September the Sheriff is removed, and another 
put in. The Plaintiff Clerk now ſues Sci. fa. againſt the then She- 


_ riff fo2 Reſfitution of his Gods, and upon Demurrer, Judgment 


againſt the Plaintiff in the Common-Pleas, and Writ of Erroz. 
And now the Caſe having been twice ſolemnly argued at the Bar, 


the Court ſeriatim aſirm d the Judgment. 


4 and at the Bar,Thyee Points were inſiſted on fo2 the Plaintiff in 
tro? : . 


7. Chat in this Caſe the Pꝛoperty remained till in him. 
2. That his pꝛoper Remedy was a Sci. fa 
3. That the Defendant's Plea (viz. That he was bound to ſell the 


Goods, and compellable ſo to do by a Diſtringas nup' Vic Com) was 


And Two Things were faid to be conſiderable in the firſt Point, 
viz. the Death of the Jnteſtate's Adminiftrato2 befoze Sale; and 


' likewiſe, the Removal of the Sheriff and his Return. Ji is not to 


E, 


be controverted, but that if a Man has Judgment, and ſues Fi. fa. 
and Goods are ſetzed, and then the Plainttff dies, the Sheriff is bound 
to fell, and give the Money to his Erecuto2 oz Adminiſtrato? ; but 
here, as was urged; there is none that can ſue out Pꝛoceſs to com- 


pel the Sheriff to ſell, o2 to perfeft this inchoate Execution, becauſe 
none is pꝛivy to the Adminiſtratoꝛ; fo2 his own Executs2 can't do it, 
| becauſe it was in Auter droit, and the Adminiſtrato2- de Bonis non 


Remedy for 
Adminiſtra- 
tor de Bont: 
von, by Stat. 
17 Car. 2. af- 
ter a Verdict. 


are not pꝛivy to the Plaintiff, but immediately from the firſt Inte⸗ 
fate : And fo? this Reaſon it was, that ſuch an Adminiſtrato2 could 
not at Common ⸗Law (ue Execution upon a Judgment obtained by 
the Executoꝛ oꝛ Adminiſtratoz of his Inteſtate. Vide Yelv. 83. 
2 Cro. 4. which Miſchiet is now remedied by the Statute of 17 Car. 2. 
c. 8. where Exccuto? 02 Adminiftrato2 have Judgment aftcr Uerdit, 
and die befoze Execution ſued out, the Adminiſtrato2 de Bonis non 
may ſue Execution; which Statute extends not to this Caſe, being 
by Ockault : Beſides, that Statute enables them to revive ſuch Judg⸗ 
ment by Sci. fa. but takes no Care to perfe# Executions conmenc't 
only, but not perfected. And the Seizure by the Sheriff does not al- 
ter the Mature of the Debt, but that it remains ſtill a Choſe in 

| Action, 


A n—6— . ᷑ H ems”. ̃ ˙V r —_oz ee omen — — —— — — — Ph LE EE. TL LETS. „ „K 
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Action, and ok the Mature of the Bond on Which the ürſt Suit was. 
nd theuit is as if no Execution had blen fue, in wits Cale the 
Adneniſtratoz de Lonis non could not uc Crecution, £2027 bp Sci. f. 
non the Statute, Ideo the Pꝛopertyv remains in the PlaintiT, 
And if the Sheriff be not compeilable to tell by Dꝛocets at the Suit 
of tols admin ſtratoꝛ. ture he can't fcil at all; to2 it would be verpodd 
to ſap, that it ſhould be at the Cleition ok the Sheriir whether he 
Would to: not. | 
And thts is not like the Cale in Siderfin 29. where an Ercents? 
had Judgment, ond after took an Elegit, and died Jutettate betoze the 
Debt levied, and held the 2dminifirato? de Bonis non ſhould have the 
Benefit of it; fo? here was a compleat Execution, which ought not 
ty derermine by the Death of the Erecuto2 inteſtate: But here 
there was nothing compleat, no2 can the Adminiſtrato2 take theſe 
C0525 in Satistaaion of his Debt. And none then has Right to 


—— — — "> 7 -- 


thein but the Plaintiffl. Vide 1 Jo. 385. Cro. Car. 487. Executoꝛ 


[ics un Ertenc upon a Statute Staple, and the Crit is returned 
ſerved; but the Picintif dies inteſtate befoze a Liberate ſucd our. 


And held per Cur. agiunſt Cr. That the Adminiſtratoꝛ de Bonis non 


can't pꝛoca d upon this Execution, he being not pꝛivy to the Erecuto? 
that ſucd out the Extent fo in the pꝛincipal Caſe; and like JIzivity 1s 
neceſlary to have a Venditioni exponas as to a Liberate. 5 

The general IDꝛopertv of the Goods mult continue in the Defen- 


dant, f92 the Sheriff has it not; ſoꝛ by G2ant of all his Goods theſe 


would not paſs, no2 would they be fozfeited by a Felony o2 Dutlawyy 
of the Sheritf, as his own Goods would be: And he only has a Power 
to ſell them, as a Commiſſioner of Bankrupcy to ſell Hoods of Bank- 
rupt, and his having them in Poſſeſſion inlarges not his J2operty. 


Dy. 99. That P2operty is not altered by the Seizure. And ik after 


the Seizure the Dekendant had paid the Money, he might have taken 
his Hoods again without any G2ant to be made by the Sheriff, and 


— 0. — — 


Clj. That the 
Sheriff can. 
not now fell, 
the Exc<cu- 
tion nt be. 
ing com- 
plcar, c. 


That the 
P: operry 
contiaued in 
the Defen- 
dant, and 
Sheriff not 
Char geable. 


Trover would lie againſt the Sheriff fo2 detaining the Goods after 


ſuch Payment. Indeed, the ſpecial Pꝛoperty may be in the Sheriff 
fo? his Safety. Vide 2 Vent. 52. 2 Saund. ... . He may bꝛing Trover 


koꝛ ſuch Goods againſt a Stranger, as a Carrier may fo2 Goods 
given to him to carry; and the Reaſon in both Caſes is the ſame, 


vis. (02 their Safcty, they being both anfwerable over to the general 


Owners. Ik Goods in Erccution periſh without Dekault of the 


Sheriff, it's the Loſs of the Oefendant which ſhews the Pꝛoperty to 


be in him; fo? if it were not, Why ſhould it be his Loſs ? And as it 
was urged, the Party could be ſued de novo fo? this Debt by Admini- 
ſtratoꝛ de Bonis non; ideo he ounht to have his Gods again, that he 
might not be twice charged. The Party 1s not diſcharged by the 


Sheriffs Return, That he ſeized Goods to the Ualue ; no2 is the She- 
rife by ſuch Return chargeable, fo2 the Sheriff had done but his Du⸗ 
tp. 2 Saund. 344, 345. And there would be no Inconvenience in re- 
ſloꝛing theſe Goods, fo2 here were Laches in the other Side, fo2 they 
— habe taken an Alignment of the Goods immediately upon the 
Selzure. 


Þ p 2 And 


Salk as 


. 
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That a Sci. 
was the pro- 
per Remedy. 


R. That the 
Defendant 
was diſchar- 
ged by the 
Seizure, and 
no Reaſon he 
ſhould have 
his Goods 
gain. 


That a Di- 
ftringas lies 


-gainſt She- 


11ff. 


Ch. J. Tis 
material who 
ought to 


have the 


Goods, 

lince Stat. 

17 Cav; 2: 
* 


And he quoted vel. 44. Mo. 757. 1 Ro. Ab. 894. That Sheriff 
alter Amoval could not ſell. Sed tota Cur. contra. Vide idem 
2 Cro. 73. | 

And this is a very pꝛopcr Remedy fo? the Plaintiff, fo2 the Sheriffs 
Return of Seizure of the Hoods, and that Remanent pro Detectu 
Emptorum is enough to ground a Sci. fa. upon: Quod fuit conceſſum, 
if the Execution were determined by the Ocath of the Party Ad- 
miniſkrato?2. | | 


Raymond contra. The Defendant is diſcharged by this Seizure 
to the Ualue of the Debt, and therefoze no Reaſon he ſhould have his 


Goods again. 


At Common-Law his Goods were lo bound by the Teſte of the Ti. 
fa. that himſelf could not after alter the JIzoperty of them. 1 Leon. 304. 
Cro. EI. 174. but now, as to a Stranger, it has not that Operation. 
Mich. 9 W. 3. Smalcombe verſas Croſſe. Two Executions, one teſtcy 
befo2e the other; the laſt firſt delivered to the Sheriff: And held the 
Sheriff ought to execute that which was firſt delivered to him, but 
if he executes the laſt, the Exccution is good, but the Party has his 


Remedy againſt the Sheriff; but as to the Party himſelf, his Goodg 
aͤre bound by the Teſte. 2 Ro. Rep. 57. Tf the Sheriff ſeizes to the Ua- 


lue of the Debt, the Defendant is diſcharged, though the Sheriff 
does not ſatisfy the Plaintiff; and the Plaintiff can't ſue out a 
new Execution, fo2 the Sheriff by the Seizure becomes liable to him. 
20 H. 6. 24. the ſame. If the Sheriff will not make a Return, it is 


a Contempt of the Court, foꝛ which they will deal with him, and if 


he returns the Truth, the pꝛoper Remedy is a Diſtringas nuper Vice- 
comitem. 43 H. 6. 36. a. Fitz. Proceſs. 89. and by the Caſe of Wil- 
bram and Snow, in 2 Saund. The Sheriff after his Office determined 
may ſell by a Vendico' exponas. Noy y3. Execution was ſucd 
out, and Goods ſeized, after the Party died, and it was doubted 
what ſhould be done with the Goods, and ruled it ſhould be bꝛought 
into Court. : 
And the Sheriff by Seizure gains a Pꝛoperty, and is anſwerable 
fo2 Reſcous, and other Caſtalties. He may have Treſpaſs againſt 


the Party himſelf, Cro. El. 638. and Trover, Vide Vent. and 2 Saund. 
ubi ſupra. 


Holt, Ch. J. It is material who ought to have them, fo? if there 
be none who can make Title to them by Uertue of this Execution, 
the firſt Owner ought to have Reſtitution. Ik this were befoze. 
17 Car. 2. he ſhould it ſcems have them back; \ſo the Doubt is, TUhe- 
ther we will bꝛing this Cale within the Equity of that Statute 2 
And the Caſe of 1 Sid. does not come up to this, foz the Lands 


were aduallp extended and delivered befoze the Admintſtratoꝛ died, and 


nothing moze remained to be done, but the very having Adminiſtration 
de Bonis non veſts it in him; but the Queſtion here is, TWhether the 
Adminiſtrato2 de Bonis non can purſue this inchoate Execution by a 
Diſtringas nuper Vicec': And if he can't do that, it will neceſſarily 
follow that there ought to be Reſfitution, It's true, if Goods 


to 


— 


— — — 
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that docs diſcharge the Oekendant, unicſs the Execution be after 
avoincy; lo that the Seizure, as long as it continues, is a ſufficient 
Bar. Suppolc then it can't be carried on fo2 Tant of Puvity, fo2 he 
miſt have begun again befo2e the Statute of 17 Car. 2. if there had 
been a Cicrdit, it might well be judged within the Reaſon of that Sta- 
tute. Ik the Admintiſtrato2 had died befoze Seizure, would not the 
CUrit abate? Tk the Sheriff had (old, and bekoꝛe Payment Adminiſtra⸗ 
to? died, ſhould not Adminiſtratoꝛ de Bonis not have Ocbt againſt the 
Sheriff? Sure he ſhall ; fo2 now here is a new Oebt ariſes to the 
Adminiſtratoꝛ, as he is Adminiſtrato2 ; it may be he has not Pavity 
enough to ſue Pꝛocels; but he ſhall have Ocbt, and compel the She- 
riff to make Return in ower to bzing his Action. | 

Ik Goods be taken on a Fi' fa“, ard TUrit of Erro2 is bꝛought, and 


a Superſedeas come befoze Sale, pet the Sheriff ſhall ſelf, Dy. 99. 


And it ſcems 


he may have 
Debr. 


though 2 Roll. Abr. 491.e contra; after Seizure, and Writ of Er- 


roꝛ and Superſedeas, a Venditioni exponas ſhall go: Tf Sheriff ſeize 
Goods to Galue, and returns it, he 1s bound to find Buyers, 02 elſe 
why ſhould a Diſtringas go againſt him to ſell them to the Ualue ? 
Fo? the Diſtringas is a compulſozy Writ to ſell at the Ualue, upon 
Pain of Foxfeiture of Iſſue: And if he be lo compellable to ſell, Why 
ſhould not Debt lie againſt him? And vid. the Cale of Smith . 
in 2 Saund. and if Goods be reſcued from him, he is not liable; ko 
it's not the Reſcous, but the Return, that makes him liable, that is, 
the Return of ſeizing Goods to the Ualue ; therefo2e he ought to ſetzc 


a convenient Quantity to enable him to return a Seizure to value with 


Safety : And the Sheriff, by his Return, is charged to the Qalue at 
all Events, except the Ac of God. | 


Powell. It's clear by the Bok of 34 H. 6. if Sheriff return that 
he has Gads in his Hands fo2 ant of Buyers, and is after amo- 
ved, a Diſtringas ſhall go to the new Sheriff to diſtrain the old She- 


riff to ſell the Goods, and give him the Boney to bring it into 


R. That upon 
this Return a 
Diſtring a; 
{hall go. 


Court; if the Goods were reſcued out of his Hands, Debt would 


lie againſt him ; but if there be no Default in him in not ſelling of 
the Goods, it were hard if the Action ſhould lie againſt him. It is 
true, by levving the Goods, whether they be ſold oz not, oꝛ a Return 
be made 02 not, the Defendant is diſcharged ; fo2 if a new Debt be 
bought againſt him, he may plead, that it was raiſed by Fi fa. And 
ſure the Pꝛoperty by the Execution is out of the Dekendant, whoſe 
Goods they were; but if by any Accident the Execution determine, 


1. Defendant 
diſcharged, 
and Property 
out of him. 


he ſhall have them again: ho then has the general Pꝛoperty in 2. [fthe Pro: 


the Interim? J can't tell but it may be in Abeyance: And he ſaid, the 


perty be nor 


Return did not make him liable to Debt ; if this were after Uerdif, % e. 


the Statute would have clearly helped it. 


In the ſecond Argument fo2 the Jlaintiff, thxw Things were : Argumert 


urged ; 


| r. That Debt after ſuch Return, as here, would not lie by Admini- 
ſtratoꝛ de Bonis non againſt the Sheriff. 


2. Not 


8 8 — Cw —_ p — — 
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2. Not in any Caſe. 33 
3. Though it were a Choſe in Action in Right of the firſt Inteſtate, 
yet in this Cale it would not be lo. 


Ik the Ation did lie by the Adminiſtrato2 de Bonis non, it muſt be 
on. Foe the upon the Seiſin and Return of the Sheriff; but befoze the Return 
Leſted in de was made, the Adminiſtrato2 died, as appears by the Recom, and 
ft Admini- therefoze the Right of Aﬀion never veſted in the firſt Adminiirats? ; 
TR. and it never having veſted in any under whom he may derive it, tt is 

not ſuch a Choſe in Adion as he can take Advantage of. 

2. The Sheriff being a publick Dfficer, the Court well be tender 
of charging him with Actions without apparent Detault in him; fo? 
if hc return Cepi Corpus & Paratum habeo, and it -appear to the 

Court, that there is no Default in him in not having him fozth 
| coming, Action will not lie: Vid. Cr. Jac. 514. 2 Roll. Rep. 57. And 
And tha if Sci' fa' would not have lain upon a Judgment by an Adminiſtratoz 
_ _ — of Erecuto? 02 Adminiſtratoz of another, a fortiori Debt will not lie 
i. koꝛ him fo2 Want of Puvity: Vid. 1 Sid. 407. If Sheriff return, that 
” he hag levied the Boney, he ſhall not be excuſed from Debt, becauſe 
he might have paid it over; 2 Saund. 247. Debt lies not againſt She⸗ 
riff upon his Return, when he docs not misbehave himſelf; it's a 
Rule, that one ſhall never have an Aion fo2 Damages fo2 a Thing, 
Rule of Adi. till he has Right to the Thing it ſelf; Vid. Cr. Car. 276. 1 Jo. 215. 
N Dam, Money in Sheriff's Hands was alligned by Commiſſioner of Bank- 
f rupt, and void becauſe it was not the Banatupt s Yoney, a tort'ori, 

in this Cale. W 
Thar the St.- 3. The Statute of 17 Car. 2. does not help this Calc: The Rule 
_— not upon equitable Conſtruition of a Statute is, That whatever is within 
upon angel. the Reaſon and Equity of a Statute, though it be not expꝛels d, ſhall 
table Con- be adjudged within the Remedy as if adually expꝛels d: As if ſevera! 
ftrutio. Particulars be enumerated, and one of like Reaſon and Miſchief 
omitted, it ſhall extend to it as much as if it had ben expꝛeſſed: And 
17 Car. 2. is calculated to a particular Purpole, that is, to give Ad: 
miniſtrato2 de Bonis non Erecution upon a Judgment obtained by an 
Executoz 02 Adminiſtrato2, that is, to ſave him the Benefit of the 
Judgment, which generally is not obtained without great Charges 
and Delap; but had no regard to Executions commenced, viz. to ſave 
the Benefit of them. 


„ Thar za Dee contra. Fr fa', 62 Capias, na d no Return to make them god, 
. ce. need AS Elegit does, becauſe an Inquiſition is neceſſary to be taken in that 
no Return. Pꝛocels, which is not ſo in the other 1ſt and 2d, 1 Sid. 99. Ik Goods 
be [eiz'd upon in the Life of Adminiffrato2, who dies befoze Sale, Ad⸗ 
miniſtratoꝛ de Bonis non ſhall have Advantage of that Execution, but 
Thc the Book docs not ſay how: Mo. 402. Cr. El. 319. & Yelv.--- The 
riff may feli Sheriff may and ought to fell the Goods without a Venditioni expo- 
her nas; beſides, there is no Body in Court to intoꝛm them that the Party 
eee is dead; and if ſo, the Court ex Officio ought to award a Venditioni ex- 
ponas upon the Return here made; that is, when the Sheriſt inkoꝛms 
the Court that he has commenced, but not perteited the wa >= 
whether 
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whether the Court will not command him to perkec it? And an Admi⸗ 

niſtratoꝛ de Bonis non, would have an Action of falſe Return againſt 
theSheriff, a Fortiori will it be in ſuch Caſe where the Sheriff char- 

ges himſelf with a Outy to the firſt Teſtatoz; and that this gencral 

Return does charge with a Duty to the firſt Teſtatoz, appears from 
this; That after ſuch Return, he can't upon Venditioni exponas te- The! the She- 
turn that he ſold fo2 leſs : If ind#d he had return d a ſpecial Sei- ge bine. 
Jure, and mentioned the Goods in particular, and they appear to be and how. 5 
bona peritura, he may return upon the Venditioni exponas, that he 

ſold fo2 leſs than the Debt. And though the Wows [after Verdict) 

be in the Statute of 17 Car. 2. yet ſure the Statute ſhall extend to | 
other Caſes than as are after Uerdit; as if the Judgment be by That the Sta- 
Confeſſion, and this is ſuch a Biſchief as the Makers of that Sta- 5% — 
tute meant to avoid, as appears by the Title and Pꝛeamble thereof: Caſes. 

And fo2 equitable Conſtrufions, he quoted 2 Inſt. 429. Bro. Bar. 50. 
Hale's placitorum 23. Dy. 136. Beſides, this TUr:t is wong in it 

ſelf, fo2 the Sheriff may and ought to ſell the Gwds without a Vendi- W 
tioni exponas; and all the Crit ſuggeſts is, that he took the Goods, ;;* 7 
but does not ſay he had them at the Time of the Writ purchaſcy; d 
whereas it ſhould ſuggeſt, that they ſtul remain in his Cuſtody, 


2. Theydon't teil what the Goods are, that in caſe there be Judg: 
ment, Execution may be thereupon. TD hs 


Holt, Ch. Juſt. Ag to that Fault in the Writ, in not ſuggeſt C N 
that the Goods remained in his Hands, it might be fatal, if it were 5 by che 
not helped by your Plea, viz. That you are compellable to ſell them Plea. 
by a Diſtringas, &c. which admits you have them; the great Queſti- wha che | 
on is, Whether the Sheriff by adual Seizure has not veſted ſuch erat Queſti- 
atual Right in the Adminiſtrato2, that in caſe he had died, the other 
might have Action? It he had ſold the Goods, and befoze Payment 
the Adminiſtratoꝛ dies, yet by that there was ſuch a Right in the ad⸗ 
miniſtration as Wminiſtratoz, and that Right goes to the ſecond 
Adminiſtratoz, who rep2eſents the Jnteſtate in whoſe Right the firſt 
Adminiſtratoꝛ had it: And the Sheriff out of Office may ſell without 
a Venditioni exponas, otherwiſe why ſhould a Diſtringas go to the That Sbe if 
new Sheriff to command the old Sheriff to ſell 2 There. are two „ . 
Sotts of theſe Diſtringas's nup' Vic, the one accoding to 34 H. 6. rim cxpone;, 
Raſt. 164. Theſaur' Brevium 90. the one to command the old Sheriff 1 ben. 
to ſell, and bung the Money into Court; the other to command him 
to ſell, and to deliver the Money to the new Sheriff. Now this Di- 4:4: D Arn. 
ſtringas does not give him an Authoaity to bell, but is compulſive up- £77.07 
on him to ſell ; and if he don't, he fozfeits Jſſucs toties quoties : And im 
when the Sheriff returns Seizure ad Valentiam, and remanent pro 
defectu Emptorum, that is, only that the Law ges him a convenient 
Time to ſell ; and if he continues in his Office, a Venditioni exponas 
thall go; and ik he be out of his Office, a Diſtringas nuper Vicecom' 
goes to the new Sheriff to diſtrain the old Sheriff to ſell, &c. as is 
ſaid beloꝛe. Now then when he has return d a Seizure to Clalue, and 


that 


_ 
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that he is compellable to ſell under Penalty of fozfeiting Mues, it's 
an immediate Charge upon him even to the QUalue of the Goods : Its 
true, it's a good Return fo2 him to the firſt Fi' fa“, that he has ſeiz'y 
to Ualue, and that they remain in his Hands fo2 Want of Buyers, 
He pan ko; he has convenient Time to fell, but he ſhall not always keep them 
we hg in his Hands fo2 Want of Euycrs ; fo2 he cant return upon a Di. 
W. at of B. y- ſtringas, that the Goods remain in his Hands fo2 (Uant of Bupers: 
ers. M they be periſhable Goods, o; that the At of God intervene, he may 
plead that as a Reaſon fo? ſelling them at an under Rate, and fo? leſg 
than the Aalue of the Debt. | : 

Sci' fa againſt the Sheriff upon Return of Goods leis d to Ualue of 
Debt; and he pleadcd a Reſcous, and not good: And he quoted the 
Caſe of Mildmay and Smith, that Debt lies againſt him upon ſuch 
Debt ies Seiſin teturn'd, after the Goods are reſcued from him: And what is 
agaioft him the Gift of the Action? Not the Reſcous, but the Sheriff's having 
bonds, Soods to the Uaiue : Then tis hard to ſay, that the Sheriff is not 

liable to the Adminiflrato2 ; and if ſu, there is no Colour fo? this 
Of Equiry by Sci fa. Fut to the Equity of the Statute of 17 Car. 2. where the 
che Stature. Statute does make the Diſtinckion of a Gerdick, it's hard to carry it 
farther ; but this does not appear on the <ci' fa' not to have ben at- 
ter Uerdif ; fo? it's only ſaid, that Aion was bzought by the Admi⸗ 
niſtratoꝛ, in which taliter Proceſſum fuit, that he obtained Judgment. 
And if this had appear d to have ben after Uerdift, without all Doubt 
Adminiſſa- the Statute would have reachd to it, ſince Adminiſtratoꝛ de Bonis 
Dor de Baw no map thereby commence an Execution upon a Judgment by a pꝛioꝛ 
ee the Exe. Crecuto?, 8c. a fortiori he may perfeit an Execution commenced by 
cution, & him: And though you ſay, That the TUrit is bad in not mentioning 
the Geds in particular, of which Reſtitution is demanded ; ſure that 

is not ſo; fo2 if Gods be taken in Execution, and befoze Sale Judg⸗ 
ment is revers'd, there ſhall be a TUrit of Reſtitution without par- 

t tculariz.ng. | | 

Wh-e and And as to the Statute of W. 2. de Religioſis, being taken by Equi- 
Tan ae e ty, there the Mom Default is a Default in Court; not only by not 
lity « Reco. APPearing, but glſo in not pleading, 02 plead faintly, &c. by Collu- 


very, 6: fon. Suppole Tenant in Tail ſuffers a Recovery, and dies, the | 


Iſſue may falſify this, that is, he ſhall not falſify the very Point tried; 
but he ſhall Cay, That his Anceſto2 might have given ſuch and ſuch 
Evidence in Maintenance of his Title, and omitted to do it: And 
if a tit of Entry in the Poſt be bzought, and Tfſue is, whether J. S. 
died leiſen 02 not, and it's found againſt Tenant in Tail, his Jfſue 
after him ſhall not come and ſay, that he did not die ſeis d; but he 
map come and ſay, that ſuch Evidence might have bern given in Main. 
whether Ctenance of the Title: And if the Sedos could be reſtozed here, the 
Aﬀion vi, Sci fa' would be very proper, and ned not be moze ſpecial than the 
"Nor 6 Dheriff's Return iF on which it's grounded: And no Doubt, if the 
on Sherift's Goods had been ſold, the Adminiſtrato2 might have an action fo? the 
vaving.coods Money; but whether it will lie upon his having Gans to the Qalue, 


Pow ell. 


1a ___wT 


— 
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Powell. This is a new Caſe; but if this TUrit be pꝛoper and 


reaſonable, its Novelty is no Exception to it, fo2 there is a Time J 


fo2 every Thing to begin; if none has Right to challenge the She- 
riff in Right of the oziginal PDlaintiff, the Ocfcndant ought to have 
the Goods again: It this had been Detinuc, the Goods muſt have 
been particularly mentioned; but it may well be, that this Sci' fa 
ought not to vary from the Return: Ik it be not after Ucrvig, it 
can't be within the Equity of 17 Car. 2. no2 is it like the Caſes upon 
the Statute of Religioſis; fo2 there the Fraud is the Thing deſign'd 
to be prevented: And the Caſe quoted out of Hale's Pleas of the 
Crown, is not by an equitable Conſtrufton of the Stat. of 25 Ed. 3. 
Petit Treaſon, but is within the Letter of it; fo: M is a Maſter : 
Do it ſams to turn much upon the Judgment in Stiles & Finch's Caſe, 
where the Shcrit return'd a Reſcovs, and the Action was maintained 
again hm; but J can't tell whether the having the Goods in his 
Hands, 02 thc ſuſtering them though his Oekault to be carried from him 
hy Force, be the Gift of the Aﬀion : He agred, the Venditioni exponas, 
92 Diſtringas, were not as Powers o2 Authoaitics to ſell, but a Com- 
mand to do that which he had Power, and ought to do befo2e ; fo? 
the Sheriff is bound to ſell, but that muſt be in convenient Time: 
But what ſticks with me is, that if (ſuch Adion would lie upon ſuch a 
Return as here, and the Sheriff ſells as ſoon as he can, and by Ca- 
ſualty can't ſell to the Ualue, CUhether he can't plead that Matter: 


Nom per totam Cur Jud' affirm'. Gould: It's plain the Plain- 
tiff s Clerk is diſcharged of the Debt by the Seizure of Goods to the 
Aalue, and may plead that Matter in his Diſcharge ; if the Boney 
had been levied by Sale, he might do it: 1 Lutw. 588. Langdrew 


ſeized, he may plead that his Gods, ad Valentiam, &c. were ſciz'd by 
Uertue of a TUrit ; 3 Cr. 237, 208, 390. Dilks's Caſe, Trin' 36 Car. 2. 
Rot. 504. Th 5 
Debt upon Bond, in which two were jointly and ſeverally bound 
againſt one of the Obligoꝛs, who pleaded a Judgment had againſt his 


&, Wallace: And if the Monep be not levied, but Goods to the Aalue 


Per Pow:l!, 
his is a 
new Caſ- ; 
and if it is 
ot aſtet 
Verdi&, not 
within 17 


Cur, > Oc 


Star, de Reli- 


g ofes. 


Caſe of a R- 
con retu nid. 


Vend” expo”, 
Th Diſtr img”, 
but a Com- 
maid, Oe. 


What if She- 
1'F can't ſell 
ro the Value. 


Cur”, PerGoul.!, 
Clerk is dit- 
charged of 
the Debt. 


1 Cr. 328. 
1 Jo, 326. 
Ibid. 430. 
« Cr. 539. 


Co-obligo2, and a Fr ta' thereupon, and Goods ſciz'd to Ualue, but 


no Return made; and it was adjudged, That if the fodmer Aon 
were againft h:mſelf, it had ban a good Plea, but the Doubt was, 
becauſe it was againſt another : And' that the Sheriff may ſell the 
Gwds, though out of his Dffice, by Uertue of the Fi fa, vid. 2 Cr. 73. 
and then he may bzing the Boney into Court, and then it's to re- 
main here till the Admintſtratoꝛ de Bonis non ſhall come and take it, 

Noy 72,73. Tf Fi fa be ſued out, and the Plaintiff dies, and then She- 
_ riff levies the Money, and boings it into Court, it ſhall there remain 

till Adminiſtration ſued out, and then Ad miniſtratoꝛz ſhall have it: So 
if Fifa be ſued out, and the Goods are ſeiʒ d, and the Plaintiff dies be- 
foze Sale, and then the Goods are ſold, Admmiſtratoꝛ ſhall have the 
Money; and it's no good Return to ſay, That the Plaintiff is dead, 
£2 that does not abate the CUrit, vid. 1 Cr. Clere's Caſe ; in which 


the Return thereof a Liberate _— in his Life-time, and he dies 


it's agra d, that if there be extendi Facias by Adminiſtratoꝛ, and upon 
be: 
foze 


The Sheriff 
may ſell, tho 
out of his Of. 
fice, by Ver. 
rue of the 


Fi fa, &c. 


And Admini- 
ſtrator de oni 
nen ſhall have 
the Money. 


V.1iVent. 41 


Simile. 


_— 
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Sheriff by 
Seizure gains 
a ſpecial Pio- 
Petty. 


Where Al. 
miniſtrator de 
Bonus nom may 
have Debt 
againſt She. 
riff. 


That this 
Execution 
veſts a Pro- 
perty, &. 


Noy 73. 


| Juſt. Powell 
acc', and thet 
Plaint'ff ſhall 


not have his 


Goods gain. 


Sheriff, who is the Officer of the Court; and the Reaſon is, that 


foe Execution of the Liberate; yet the Adminiſtratoꝛ de Bonis non 
ſhall have Benefit of it, 1 Jo. 386. ſimile 1 Sid. Harriſon and Bow- 
den's Caſe : So here Execution is executed in the Life of Apminiſtra- 
toz; the Sale, viz. the fozmal Part, may be done by Ucrtue of the 
ſame Writ : Then the Sheriff by levying of Goods by Fi fa', as he 
ſcizes the Goods, gets a Pꝛoperty in them againſt all Perſons, and 
may have Treſpaſs againſt the true Dwner if he ſhould retake them, 
3 Cr. 639. and (ſo he may have Trover, as appears in Wilbraham and 
Snow's Caſe, where Keeling held, That he gains a general Pꝛoperty; 
but all the reſt ſay, Jt was only a ſpecial Property ſo as to ſell, &c. 
Tf the Sheriff had return d, That he levied to the Ualue of 100 l. 
he thereby charges himſelf with ſo much Boney ; that Debt foz ſs 
much would lie fo2 the Adminiſtrato2 de Bonis non: And this is not 
like the Caſe put befoze of an Extent ; fo2 in that Caſe there muſt be 
a Liberate, which is by Award of the Court. mt 


Powis accord. Executions are favour d in Law; and this Execu- 
tion is ſo far compleated, that it's a veſting of a Pꝛoperty in the 
Sheriff, and the Selling is but a foꝛmal Part of the Execution, and 
by the Seizure and Crit he has Authozity to ſell ; and the Venditioni 
exponas adds not to his Authozity, but is to ſpur him on to ſell; and 
the Goods by the Seizure are in cuſtodia Legis, and the Caſe-in 
x Sid. 29. is ſtronger than this, where the very taking out of a (Urit 
of Fi' fa' is ſaid to be veſting. of the Hoods in the Adminiſtratoz, as 
Adminiftrato2 de Bonis non may take Advantage ot: And he relied on 


Powell accord. The Plaintiff in this Sci' fa' ſhall not have the 
Goods again, becauſe the Execution wgp executed in the koꝛmer ad 
miniſtratoꝛ s Life-time, and his Death ſhall not abate the Mrit : 
Pom it would have ban ik it were not executed in the Party's Life- 
time, J ſhall not ſay : Execution is an entire Thing, and therefoze 
where Sheriff levies Goods, and while they remain in his Hands fo2 
Sale, a new Sheriff is choſe, he that begun the Erecution.ſhall go 
on with it, and ſell the Hoods, and not deliver them over to the new 


* 


Execution is one entire Thing, 34 H. 6. 36. and therefoze where it 
begun it ſhall end; and that is the Reaſon that a Superſedeas, after 
Execution begun, ſhall not ſuperſede it upon a Writ of Erroz, be- 


cauſe it's an Erecution from the firſt levying of the Goods ; and not 


V. Vent 41. 


quicken the Sheriff to do his Duty. 


like the Caſe of an extendi Facias, becauſe the Extent is only a Set- 
zure into the King's Hands, and there muſt be another Award of the 
Court, viz. a Liberate to deliver over to the JIlaintiff; and held fox 
that Reaſon, that Avminiſtrato2 de Bonis non ſhould not have the Li- 
berate; fo2 there was ſomething further to be done by the Court in 
that which was not done in the Adminiſtrato?'s Life-time, but here 
nothing fs to be done: And Venditioni exponas is not of Neceſſity, 
no? does it give to the Sheriff Authozity to ſell, but ſerves only to 


Object. 


— 
2 
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THE ee — — — — — 


Object. That * of the Money: ? Foꝛ ve is commanded ru. Money 
to have the Money» in Court, amd pet here is none to receive it: won be. | 
True, the Yoney muſt be bought into Court, and remain there ag euer ior 
Money recoverÞ by the dead Perſon, and to be deliveted out to * 1 
as the Court ſhall be e d to be intitled to it. 


Holt, Ch. Juſt. acc, 1. After Seizure of Goods, there is anthing C. J. accord. 
more to be done by the Sheriff to the Plaintiff, though he could cel _— 
the Goods, and deliver the Boney to the 191aintiff, and that would my be com- 
be well; pet the Mos of the TUrit are ſo, that he levy Monep, d. e. 
and bung it into Court z and that map be done aptwichſtanding the 
Plaintiff s Death; therefoze he having nothing farther to do with 
the Plaintiff, 'but to erecute the Crit, he may, notwithſtanding bis 
Doath, do it. 

In the nett Place, it's true after he has ſeiz'w Goods to the Ualue 
of the Debt, though he be out of Office, pet he is bound to make 
Sale of the Gobds, and to make a Return; and when he has made 
a Return'of a Seizure of the Goods, and that they remain in his 
Hands fo! Maut of Bupers ; that is not a Dilcharge of the Com- 
mand of the Writ, but only an Errule that he has not the Money, 
and he is compellable by Law to bung it in: And though a: Vendre That the pro- 
tioni expones does lie, pet n Diſtringas is the proper Remedy. And . 5 Remedy 
there are two Sozts of Diſtringas nuper Vicecom', vid. 34 H. 6. 36. go, +: 
befo2e mentioned ; fox Diſtringas to nem Sheriff ta diſtrain the ld 
One to ſal che Goods, und bung the Money into Court; the ather 
to diſtrain him to ſell, & denar' inde Provenientes to deliver $0808 
new Sheriff to dung luro Court: Not if a Diſtrivgas daes he fm | 
the new Sherff'to compel-the old Sheriff to ſeil, that thews the 80 
Shrriff has an Airthojity to ſell by:(Clertue af the fommer Mt? 
Vid. Raſt. Entr."164.--Thel: Brev. go. uud the Buuk called Hræwin ind 
cialia; and that which tommands the new Sheriff to üxain the Tho ole 


om one to tell, and betug in the Money, is the muſt un-: :Notw new as the 
chen fince tr Wberitr is Gompellntie bo tell, boning lei d the Gas; le . 


What choud Hinder in this Cale, that he ſhould noteli-notwithſand-. d e 

ing the Plalinteff's Deuche Foz the CUrit is as facit and compel- 

lable upon them to lep And bung in the Boney, as if the Pintiff 

had lived; the 'Sherif a"tter Seizure is bound ta the Uajue of che 

Soods: It's not to be ſuppoſed that he can t ſell, he is hound:fo fall S after 

at all Events: Ik the Goods be worth the Money that they are aÞ- bound ro fell 
pꝛaiſed at, and that he returns them ok, it's not to be fuppoEade can co che Value 

want Bupers; and he is not charged to the Ualue that they ſhall ha. 0 d. 

pen to be ſold foꝛ, but to that Ualue that he has return d; fo2 if he 

returns Goods to Aalue, and that they are reſcued from him, he ſhall 

anſwer to Galue return'd : So here he ſhall anſwer fo2 the Ualue re- 

turn'd, and not to the Ualue that they were ſold fo2. 

And when he leiz' d the Goods by Uertue of the Writ, the Defen- Defendane 
dant is adually diſcharged, though they are not ſold; fo2 the Plaintiff l air 
muſt depend upon his Erecution, and rely upon that; and he has no 5 
farther Remedy againſt the Defendant, but altogether againſt the 
— and the Dekendant having loſt his Goods upon an Execution, 


Qq 2 which 


* 
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which the Plaintiff Himſelf has rhoſe, the Goods ate in Cuſtody of 
: Vent. 33. Law, and the Defendant diſcharg d, 3 Cr. 390. 1 Cr. 459. and the 
ſame in 1 Jo. not like this: Plaintiff after a Writ of Extendi fa- 
ker cias dies, the Sheriff takes an Jnquiſition of the Seizure into the 
died and U King's pands, and then Adminiſtrato2z de Bonis non comes into 
Writ abated. Chancery, and p2ays a Liberate: This came in queſtion upon an 
Ejenment bzought by Abminiſtratio2 de Bonis non, and held, That 
the Extent was void; fo2 the TUtit was abated; and no matter whe: 
ther the Plaintiff died befoze the Return o2 Seizure, oz after, be- 
cauſe no Pꝛoperty is veſted in him by the Seizure, but that only is 
in ozder to gain a Pꝛoperty by a Liberate ; and there could be no Li- 
berate to him that ſed the Writ, becauſe he is dead, and no moze 
Reaſon fo2 Adminiftrato2 de Bonis non to have it, than if Erecytoz 
had ſued Sci' fa ts have Execution of a Judgment; and befoze Re- 
turn of the CArit died, and Adminiſtratoz de Bonis non ſhould come 
fo2 Execution, which he could not habe: But in this Caſe, there is 
$:cu upon an 118 Mecefity fo2 the Plaintiff in the oziginal Aion to come to the 
len ſued Sheriff fo: Exetution; but in caſe there be no Att of the Court to be 
out. done, but an Elegit ſued out, which commands the Sheriff to del 
the Lands extended to the Party ; if there the Executoꝛ 82 mini- 
ſtratoz died after the Jnquiſition, and befoze the Delivery, in that 

Caſe the Death of the Plaintiff ſhall not avoid the Execution, and 
that appears by 1 Sid. 29. though not ſo very plain, 
So the Sheriff ſei3'y the Goods in the Plaintif's:Right as ad- 
miniſtratoꝛ, and by Uertue thereof becomes reſponſible to him as 
Adminiftrato? foꝛ the Ualue which he himſelf has return d; and that 
Right which he had now, comes to the Adminiſtratoz de Bonis nor 
* therefoze when the Execution s COR CEE; and the, 


© g 
may be amerced ; but if a Diſtrin 


ſtay the Sale. OY 
Et fic Jud' affirmatur per tot Cur... 
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Cragger verſus Glover. 


Ne who had ban in Paiſon the 3th of November befoze fo2 a A Priſoner 
Debt under 100 1. and after, in Purſuance of the late At of fe, Der vs. 
Parliament, upon Summons to the Credito?, at whoſe Suit he was es disch. 
in, is diſcharged by the Juſtices of Peace, and after is arreſted fo2 a 87d. purſuant 
Sum above 1001. And the Doubt was upon the Conftruttion-of the 7! . 
Statute; Thether he ſhould be held to ſpecial Bail, oz diſcharged up- rerwacds was 
on common Bail? And upon a Conference of all the other Judges, 8388 
it was reſolved he ſhould be held to ſpetial Bail. 3 
The Doubt aroſe upon the TUo2ds [any Debt J. But then the Pro- He muſt fad 
- viſo is, That no Perſon ſhall be diſcharged out of Pulon by Uertue 76 Ban 
of this At who ſhall ſtand charged and indebted in above 100 l. to 
any Perſon, Mow ſome would have this applied to the firſt/Dil- 
charge, that is, the Diſcharge by the Juſtices of Peace. But why 
not rather to the 2d Diſcharge, o2 equally to both Diſcharges? Fo: 
he that is diſcharged upon an Appearance is diſcharged, and by. this 
At, Power is given to diſcharge them, if they be taken again; and | 
then the Þ is, That he ſhall not be diſcharged ik the Debt be 
above 100 l. So no Ban is to be diſcharged by Uertue of this ad, 
— charged with a Debt of above 100 l. at the Suit of une 


And he that is now arreſted at the Suit of one-Perſon, is charged 
the 98. above 150 J. therefore thall not be diſcharged by Uertue of 

And as to the Diſcharge gran common Bail by Qertue of cheat, The Judges 
the Judges may vo it as well as the Juſtices of Peaxe. Authority. 


mae Regina verſus Macarty 1 


iament was againſt them fo: an Impoũition put upon the 120- a rod. 
ſecutoz, and cheating him in a Parcel of pꝛetended Port Wine. 2 
pon Evidence the Fact was, That one of the Defendants pꝛeten⸗ ins Pure | 


ding 1 to be a 2Bzoker, and the other a Portugueſe Cine-Wer- of prereaded 
chant, did come to the Pzoſecutoz, being a patter, and would bar- Port Wine 
gain with him fo2 a Parcel of Hats, and pꝛoffer him a Parcel of Por- 

tugueſe Mine in Exchange. upon this prevailed with him to come 


and taſt of the ſaid Mine, which in Truth was but Stale Ber. 
mix d with Uinegar, which notwithſtanding the Defendants atm d 

to be Portugueſe TUine ; and hereupon a Bargain was firuck, and 
Hats to the Ualue of 118]. delivered fo2 ſo many Pipes of the ſaid 
pretended Tine. And here the Pzoſecuto2 was the only Titneſs, 
and he was allowed fo2 god Evidence by Holt, Ch 1 it was 
a Cheat put upon his Perſon ; and he compared * to Parker's Caſe 
in 1 Sid. where if the Recognizance had been fozged, the Party him 
ſelf could not be aWitneſs, but may fo? a Cheat * upon himteit. 


Several 


3zo2 
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Exceptions 
to the In- 

dictment of 
Vini pretenſi, 


Several Exceptions were taken to the Indidment: 


1. That it was laid that he ſold ſcvcral Hogſheads Vini pretenſi, 
whereas it was all other Liquo2 ; when it ſhould be ſo many Hog⸗ 
ſheads of ſuch Liquoꝛ fo2 Tine, o2 pretending it to be Whine, » 

2. That it is laid, Super ſe aſſumpſit eſſe a Verchant of London, 
atſi eſſet, inſtead of acfi effet. 


3. It is laid, Magnam Quantitat' Vini. without thewing what 


Quantitp, 02 of what Pꝛice; fo2 which, vide 2 Lev. 38. that the ve⸗ 


Per C. J. Heie 
is a falſe To- 

ken and Com- 

bination. 


ty Sum talen in Uſury ought to be ſet down, and that it is not enough 


to ſuy that he took above the lawful Utſc. 


4th Exception. Not ſaid that the Defendants knew. it not to be 
real Wine. Vid. 85 H. 6. 9. Cro. Car. __ Trin. 1 W. 3. K. 1 
Four, ; + Wy 


1 8! Ing . 
Holt Ch.]. The Crime is not the celling's one Thing fo; another; | 
but gere is a. falſe Token, the one pzetending:to be a Bzoker; and: 
the other a Merchant, and a Combination to Os 07 *r Ex- 


. am weighty. Et aduę˙. 10 3-C1-- 34 


Au being moved again in Hillary r was held;/That ſa 12 
ſe aſſumpſit eſſe Mercatorem r * 3 _— _ * run 


Surpluſage. 


Et adjournar”. 


ber 


udgment 
1 1 
upon a Pro- 
miſe to buy, 
Sc. as many 
Prunes as 
Plaioriff 
could. 


* 


Put Holt, Ch. I thought the firſt Exception fatal, fox Vinum 2 


tenſam may be verum Vinum, aud pretenſum is not the cantraty o 


verum, but falſum. And where Powell thought pretenſum and falſum 
ta ie the leme, and quoted theStatute ot Maintainance of pꝛetens d 


Citles to p2ovt hig Opinion, Holt, Ch. J. ta, in that very Caſe the 


Title of the Difleiſe, which without Doubt is the true one, is called 


pretenſus Titulus, which ſhews 255 cms = verus not to be contrary. 
Et adjʒournat. 


Scrimſbav verſus wethy. | MY 1 


-"Reoz of a Inbirnear il che CommotsPleas, ms. 18 de 

„ tlared, That in'Conſiveration that the Plaintiff, at the Juffance 
of the Defenvant, would buy foxtthe Oecfendimt-cavita Pruna quant in ea 
Parte poſſet, and being them to Billingſgate Mharf in London, he 
tho Defendant aiff#d to pay him 8 Shiflings a Buchel fo? blue Pꝛunes, 
and 6 fo: Damſens ; chat hereupon he bought duch and ſuch Quan 
tities of each, and ougit them to the Place rrady to be delivered tu 
the Dtkradand, aid tendered then, - and that Defendant did not re⸗ 
ckibe hem. Jud. po Quer. In Common-Pleas. © An the Erro af- 


linen was, . "WS | fot abert v —_ has _ de den, 1 


could have bovg 


Gut per Cu#. hut 3 ben ww, toꝛ "VERO 8 
peritura, und to be ſoſd immediately, and it was. never; che Jutent ol 


the rene he ſhould ſtay the Delivery until he could have got to- 
by gether 
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a al he could have bought. Beſides, if this was not all he had 
bought, 02 might have bought, that might be inſiſted on at the Trial 
as he had bought any fo2 others. 
And upon Non aſſumpſit the Platntiff muſt have p2oved his De- Judgmeataf: 
claration, and Judgment affirmed, eſpecially it being atter Ucrvit. 


Villars verſus Cary. 


Rro? of a Judgment in the Palace Court of Weſtminſter. The error upon « 
Plaintiff did declare, that the now Plaintiff did become indebted SOR 
to him by Bond in the Sum of 107 l. per Nomen J. V. Vicecom' rr - 4 
Purbeck & D'ni Buckinghamie. Defendant, without craving Oyer, 
pleads that he was truly indebted to the Plaintiff in 921. 58. 9 d. 
and that by Way of cozrupt Agrement foz the Fozbearance of 
that Sum fo2 a Pear, this Bond was given, &c. Plaintiff replies, 
That it was pro vero & juſto Debito, and traverſes the coꝛtupt Agra. 
ment. To which Defendant demurred ſpecially, fo2 that the Repli- »* 
cation did not ſhew how much the juſt Debt was. Sed non allocatur. 
©02 there is enough to induce the Traverſe, and if it had bern al- 
ledged, pou could not have travers'd the Juducement ; and the De- 
claration ſufficiently ſhews the Debt. Vide 1 Cro. 609. Jo. 627. 
And if there be a juſt Debt due, and a Bond is given fo? the Pay- 
ment of it with unlawful Tntereſt, it is Alury. 
Then it was objeted, That the Declaration was naught to ſay 
that the Defendant became bound per Nomen & Cognomen J. V. 
Vicecom P. & D'ni B. the Vicecom' P. & D'ni B. being Titles, and 
no Mames, noꝛ can they be underſtood to be his Sirname, koꝛ then 
they ought not to be put in Latin: And if one will become bound 
in ſuch Manner, the May to declare is by an [Alias dit. ] Quod 
_ Cur. ſaid to be the beſt May. 
But as to the Dbjeition in the Declaration, if you would take Ad⸗ 
vantage of it, you ſhould have craved Oyer. 
3d Objeition was, That he declared ad Damnum of 200 l. and 
8 Unde petit Judicium & Damna (ſua præd. when it ſhould 
Dem mna Occaſione Detentionis Debiti ſur; and we are upon ſpecial 
emurrer. 


But per Cur. It is no Fault of Fon. 

And let the Debt be contraied where it will, and Bond given fo2 

within the — of an Inkerio: Court, that gives chem 
urigdiition. 


And Judicium affirm'. Sl 
afficm'd. 


Slater 


„al. 44 


394 
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Debt by Ad- 
miniſtrator 
durante Abſen. 
tia of A. the 
Executor. 


Vide 1 Cro. 
240. 


Jud. pro Def. 


Sci. fs. againſt 
Bail, who 
plead no Ca. 
piat ſued 
within the 


Year, Cr. 


I bo. 139. 


Slater verſus May. 


92 by Avminiftratoz durante Abſentia of A. who ia au 
Erecuto?, ſhewing, That Adminiſtration was committed to 
him debita legis Forma, without ſhewing that at the Time of Admi- 
niſtration committed he was abſent beyond Sea, oz that the Abſence 
continued. 


And Per Cur. It is reaſonable the Ddinary ſhould have Power to 
commit Adminiſtration during Abſentia of an Executoꝛ beyond Sea, 
and ſuch Adminiſtrato2 to be accountable to the Erecuto? ; and when 
they ſay, that it ig debita Legis Forma durante Abſentia, we muſt un 
derſtand it an Abſence beyond the Sea. Vide 1 Lutw. 342. Clare 
verſus Hodges. But the ſame in 4 Mod. 14. is not Law, no2 agreca · 
ble to the Roll. But ſure it ought to be averred that the Abſence 
continues. accowding to Pigot's Caſe, 5 Co. and ſo in caſe of Atmint: 
ſfrato2 pendente Lite. Vide 3 Keb. 212. And ſo in all like Caſes. 


And Judicium pro Def. 


Cholmley verſus Veal. 


OC. fa againf the Bail, who plead no Cap. againſt the Principal. 
_) Jn Replication a Capias is ſet foꝛth, and Non eſt invent” return d 
upon it, which appeared to be teſted a Pear after the Judgment. 


And per Pengelly. Co charge the Bail, there ought to be a Capias | 
legally ſued out, and this appearing not to have been ſued out with- 
in the Pear, and no Sci. fa. appearing, muſt be looked upon as ille- 


gal. Ideo, &c. Vide Lutwich's Rep. Richard verſs Johnſon. 


3 Keb. 671. : 
Holt, Ch. J. The Plaintiff intitles himſelf to recover againft the 


Bail upon Bꝛeach of the Recognizance, which is, that he ſhould an- 
ſwer the Condemnation, oꝛ render the ÞP2:ncipal at the pꝛoper Time. 
And the Beach is aligned, and a Capias ſet fozth to have been taken 
dut and returned, and what need He take Motice of a Sci. fa. 2 the 
Bail are Strangers to the Recod, and cant take Advantage of Er- 
r02 in it. So the not being of a Sci. fa. pꝛevious to the Cap. taken dut 


after the Pear is but Erro2 at the beſt, of which Bail cannot take 
Advantage. So if it had actually appeared to us that there was no 


Sci. fa. I queſtion whether it be any Thing mo2e than Erroz, and ſo 
not available to the Bail; but if it were atually void, ſtill it ought 


to come of the Bail's Side. And the Plaintiff in entitling himſelf 


againſt Bail never mentions any Thing of the Capias. And you 
come and admit all that intitles him to his Sci. fa. againſt you, viz. the 
Nonpayment of the Condemnation, and Monrendering the Pain- 

cipal, 


Ee DE i. n 
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cipal; but ſay, that there was no Capias, which ts to ſay, that his 
Time to render was not pet come: And what has the Plaintiff to do 
tut to ſhew that there was a Capias, and the Capias which they ſhew 
may be regular? And ik it map be ſo, we ſhall not intend it ill till vou 
ſhcw it ſo: And there is full Title made koꝛ the }Ilatntiff, end pour 
Id lea is only an Excuſe that there was no (apias; and che Reaſon 
of it is, that J am not bound to render the Pꝛincipal till J know what 
Erccution the Plaintiff will chuſe ; whether he will chuſe to have his 
y ſuing a Capias; fo2 he might have 


Body, which he makes appear k 
lued an Elegit, oz Fi' fa”. 


0 


Vid Ames. © 


1 Jo. 139 


Jud? pro Quer' per totam Cur'. Tf the Defendant dies after Capias, | 


and befoze Return of it, Bail is diſcharged ; per Jones, 1 Jo. 139. 


| Thornborough verſus Whitacre. 


<\umpſit, That in Conſideration of Half a Crown by the Plain⸗ 
tiff in Hand paid to the Defendant, he pꝛamiſed to pay two 
Gna.ns of Rye upon Monday the 29th of March in ſuch a Pear, four 
 Onains the nert Monday after, and ſo on by pꝛogreſſional Arithme- 
tick every Monday fo2 a Pear, and non Aſſumpſit pleaded. 


per Cur, Upon Motion, let them go to Trial; and though this 
would amount to a vaſt Quantity, yet the Jury will conſider of the 
of the Defendant, and give but reaſonable Damages againſt 


Phips verſus Jackſon. 


T was pleaded in Abatement, That tempore quo memoria non 
extat, all the Clerks of the Qua@n's Court of Exchequer were 
pavileged from being ſued elſewhere than in that Court; and that 
the Detendant was Clerk ta R. P. un Baran' de Scaccario noſtro pr 
And upon Demurrer ; Per Cur', There are two Maps of leading 
of a Pavilege : 


Aſſum) ſit up 
on "+ hag 
dint's incon- 
ſiderately 
promiſing to 
pay 2 Grains 
of Rye per 
Week, Cc. 


TwoWays of 
Pl-ading 
Privilege of 
a Cour:. 


One is to go to Jſſue, and at the Trial if the Party be an Officer . To goto 


ok Reco, to ſhew it by pzoducing the Recod ; if he be not an Ok⸗ 
ficer of Recowd, but is Attendant on one of the Barons, that muſt 
of Neteſſity be tried by a Jury, becauſe the Court of Exchequer as a 
Court, can't take Notice of it no mo2e than we. 


Iſſue. 
1 Jo. 289. 
1 Vent. 264. 


to pꝛoduce a Writ . By produ- 


The other Tay is, if he be an Officer on Recow, 
of Pativilege at the Time of the Plea pleaded, and then no Iſſue can be 


cing his Writ 
at the Time 


joined upon it: And here the Cuſtom is ill pleaded, fo2 tempore quo of the Plea. 


non extat memoria is Nonſenſe, and ſhould be cujus contrarii memo- 
ria non, &c. | 


A 


Vut he having ſhewed., that he is one of the Clerks of a Baron, and 
inſiſting upon Puvilege; ought not we to take Notice that he ought 
to have Puvilege ? 


— . 2d 
Ky 


ww 


Vid. 1 It. 
175 b. 5 
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| ThePleahece To which it was anſwer d, That he did not aver that he was Clerk 


was ill for 


Wan of A. to one of the Barons of the Quen's Chequer, but de Scaccario n'ro : 
verm:nr, &c. And fo2 that, a Reſpond' Ouſter was awarded. 


1 


Michell verſus Waldron. 


In Error upon 7 RIT of Erroꝛ of a Judgment in Common-Pleas, and Erroꝛ 

or +; alligned was, That the Award of the Crit of Inquiry was, 

by i. c . Ideo Preceptum eſt Vic London quod Inquirat, in the ſingular Num- 

ber, and ſo all along in the ſingular Number : And the Queſtion was 

made, Whether this be amendable in this Court, ſo as to ſave the 

8 Defendant the Coſts which he muſt pay upon an Amendment in the 
I _y Common-Pleas? And 3 Cro. 677, 709, 185. were quoted fo2 ſuch. 

here, and the Amendments here, 2 Vent. 171. was allowed per Cur': But they 1 
Roll ordered ſeemed to incline they could not amend, this being the Award of the 
ro S. r Court, but would conſider. 


And in Hillary-Term the Court ſaid, It was only a Biſtake of the 
Clerk; fo2 the Courts of Weſtminſter do take Notice, that there are 
two Sheriffs in London; but becauſe the Court can't amend without 
having ſomething to amend by, Holt, Ch. Juſt. owered the Dfficer of 
Com' Banc' to attend with the Roll in oder to an Amendment, 


12 . Woodcock verſus Morgan. 


Nar' in Debe EBT upon a Bond, ſhewing, That ſuch a Day the Defendant 
| with Omi became indebted to the Plaintiff per Scriptum ſuum Obliga- 

on of u torium, without ſhewing the Date of the Bond, o2 ſaying, that it 
. - was ſealed and deliver ' d. 5 1 


But per Cur', Becoming indebted per Scriptum Obligatorium, is 
enough; but the Plaint being W. queritur de Mo. &c. de placito quod 
reddat ei, without ſaping quas ei debet & injuſte detinet, it was held 
_ 


Domina Regina verſus Buck & Hale. 


Two Collett. 1 DEP were found guilty upon an Indickment fo2 a Misdemea⸗ 
m_—_ nour; Foz that being Colledtozs and Aſeſſozs of the publick 
lick Thee Tares in ſuch a Pariſh, they aſſeſſed and rated ſome at too high a 
A Rate, and omitted to tar ſome others in their Books; and yet levied 
tice. Gr. the TALES upon them, and put the Boney in their own Pockets. 
And now coming to receive Judgment, it was urged by Mounta- 
gue, That it being no Dffence of an infamous Nature, as Perjury 
02 Foꝛgery, no2 againſt the Publick, there ought not to be any co2- 
pozal Puniſhment as Pillow. 


But 


' a 
3 * — — * — — = * 
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But per Cur', Tt is an Offence of dangerous Conſequence, and V. I Cr. 332. 
very pernicious to the Government, and of very ill Example, too 

much pꝛactiſed of late; fo2 what greater Offcouragement can there be 

to the People to pay their Tares freely, than to have Injuſtice and 

_ Inequality of Rates fo? the pzivate Advantage of ſome? And there- 

fore this Offence deſerves an eremplary Puniſhment ; and they were 

adjudged to the Pillow in the Country where the Fait was commiteed : 

And o2dered the Barthal to carry them down, and that a TUrit chould 
go to the Sheriff of the County to aſſiſt him in the Execution. 


Domina Regina verſus Inhabitantes de Cont Wilts. 


I Debate on Motion fo? a new Trial, where the Tue K. Ag 
as, Whether the County of Wilts at large, o2 the Town of %.ccving 
L within inthe County, were obliged to repa t theBzidge of I. in that cheRepairing 
County; an Omer of Seffions foxmerly made upon the Jnhabitants , 48. 
bf L. to repair, being offered in Evidence fo2 the County at the fo. 
mer Trial, and rejected upon this Reaſon, That the Juſtices of Peace 
have no Jurisdition over Highways but upon a Pteſentment, and 
none had ben to warrant this Oꝛder: It was declared by the Court; ; 


I. That it's a god Cauſe to grant a new Trial ; that the Judge who What is 1 
tried the Cauſe over ruled gend, oꝛ admitted that which was no Evi- ea 
de and that though the other Party has a Remedy by Bill of Er⸗ 
ception. 
2. That the Inhabitants of the whole County cannot of their own Inhabirancs 
Authoꝛity change the Badge oꝛ Highway from one Place to another; . 
for it can't be without A# of Parliament. © Bridge, c 
2. The County of common Right are bound to repair public When the 
g but a particular Perſon, Town, Sc. may foꝛ a ſpecial Caule naſe 
'be bound to repair them, as by Tenure, Pꝛeſcription, 8c. i: par. 
4. If a puvate Perſon build a pzivate Bzivge, which after becomes where « pri- 
of publick Convenience, the whole County is bound to repair it: vate Bridge 
Vid. 2 Inſt. 701. | becomes a 


5. This Batter concerning the whole County, Suggeſtion may %aince. 


be of any other County's being next adjacent; and the Venue ſhall Venue. 
come from thence fo2 the Neceſſity of an indifferent Trial. 

6. One of the County is a good Mitnels in the Cale, though not Witneſs. 
Aa good Juro2: : And at laſt, a Rule by Conſent was made. 


and per Hole, Ch. Juſt. I it be not obeyed, an Attachment may n. 


go nn the Inhabitants of the whole County, and catch as many 
8 one can of them. 


Rr 2 Treil 


— — > 
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Treil verſus Edwards. 


Ezecutor, Er Cur, It Erecuto? ſuffer Judgment to go againſt him by De- 
whey e. fault upon erecuting Writ of Jnquiry, he ſhall not give Evi- 
cence of dente of Tant of Aﬀets, fo2 he is eſtopp'd, as if it had ban the Caſe 
— «= A Hetr ; fo2 he ſhould have pleaded plene Adminiſtravit, o; n 
Vid. 1 Jo. 8. what Aſſets he has. | 

- A Citation was in the Conſiſtozy Court of - - - - + a Po 


| Hibition was moved upon thux ſeveral Pn 2 


Grounds a 1. That they refuſed a Copy of the Libel. 

Suggettion.. 2. That the Citation was, Pro profanatione Cimiterii of ſuch a 
tion roaCon- Church; and that the ſuppoſed P2ofanation was by the Party, as 
afory Court. Cozoner, in the Duty of his Office in digging a Cops fo? a Ale. 

3. Chat the ſaid Church was within ſuch a Peculiar, and conſe: 
- quently not within the Jurisdition of the Conſiſtoꝛy Court, not even 
by Letters of Requeſt : And fo2 Autho2ity fo? Done upon the 
Go Point, were quoted Latch 480. Noy ©. 


Per C.J. That Holt. Ch. juſt. pour Suggeſt: on contains two Matters that ought 
" concain* * not to go together : The one, the Denial of the Copy of the Libel ; 
Prohibiriovs and the other upon the Merits, foꝛ they are Gꝛounds to? 1220hibitions 
. of different Natures: The firſt, foz « J2ohibition- only quouſque 
vid. 1 Vent. Which is ipſo facto diſcharged by granting a Copy of the Libel without 
252. Mrit of Conſultation: The other, a percmptozy Pꝛohib tion, which 
ties them up till a Conſultation ; and upon ſuch a Suggeſtion we 
ought not to grant a 1220hibition : : Jud#d, a Pꝛohibition quouſque, 
they give Copy of the Libel, if it be granted befoze any Libel erhi- 
bited, does not bind them from erhibiting a Libel, and after they ſhall 
not pꝛoca d till they give a Copy of it; and then ta have a Pꝛohibition 
upon the Merits, you muſt make a new Suggeſtion. And as to the zd 
Point, all Peculiars are not inferiour to the Dwdinary of the Dioceſe 
in which they are; and ſuch as are not, can't tranſmit any Cauſe to the 
Dwinary, and ſuch tranſmitting muſt always be to the immediate 
Superiour: The Dean and Chapter of Salisbury have a large Pecu⸗ 
liar within the Limits of the Dioceſe ; but as much out of the Juris 
d Aion of the Dioceſe of S. as the D. oceſe of London is: The pecu- 
v. : Cr. 340. liar Jurisdiition of an Archdeacon is not pꝛoperly a Peculiar, but ta- 
| ther a ſubowdinate Jurisdicion; Vid. Hob. 185, 186. and the Remil- 
ſion of the Cauſe muſt be to that Jurisdiion to which the Appeal 
- would lie, in caſe the Cauſe had not been remitted. : Aud a peculiar 
prima facie is to be underſtrwod of him that has co · oꝛdinate Jurisdi#ian 
Prohibition with the Biſhop : And therefoze to determine what Sozt of Peculiar 
me 0 at this is, would be impꝛoper to determine upon Yotion ; and if your 


oa wee. ight. Sliggeſtion were right, it were fit fo? a Prohibition, and the Matter to 
come in Debate on a Declaration therein. 


—— 


Domina 


turn'd an Eledqlon de Facto, and that the Party had given d I 
to get bumlelf choſe, it had ban ſomething. 


Pian, took out a TUrit again J. S. and delivered it to the De⸗ / 


Officer was to appear at the Suit of Bernadiſtant, and Bail was put 
in by that Name, and after a Reddidit ſe by the ſame Name ; and 
the Plaintiff ſued the Sheriff for Elcape. 


ES 


dit ſe, might be made accowing to the CUrit. piece, and a 


minal Leſlifs Perſons not in rerum naturà, oz at beſt not known ta means 


Holt, Ch. Juſt. the Plaintiff gave Evidence of a Pꝛomiſe made to ©* 
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Domina Regina werſus Major de Hereford. 


Andamus to him to ſwear ſuch a one into the Place of Town- An argumen- 
Clerk of H. and Return was, That upon Election B. had .de Return 


eightern Uoicrs, and the Party who ſued the Mandamus but feven- 4 , is il. 


tan, and that they ſwoze in B. 


Per Cur', Tt's a bod Return, becauſe it's argumentative, when it 


ſhould be cx»2efs and direz, that he was not choſe : And the Cale in W Jen. 
Sir Thomas Jones was ſaid by Holt. Ch. Juſt. to be a ſtrange Cale, 


and contrary to ſubſequent Reſolutions ; but if the Bays? had re- - 


ams verſus Vic Middleſex. 


fendant to be executed: Upon the Arreſt, the Bail⸗Bond by the 


and it was moved by Mountague, That the Ball piece, and Reddi- Marten to. 


Redlidit ſe, 


ac cor din 
But per Cur', It can't be; ko the Vail muſt be accowing to the ebe . 
Bail- ond, and not accoding to the (rit, oꝛ the Return of it; and 8 
though it be Vitium Sriptoris in the Bond, yet we can't help it. =". 


Was 3 


Per Cur', It Sa great Abuſe in Ejedment. that People make no⸗ Abuſes in 
the Defendant ; ſv that he thereby may loſe his Coſts. And per om- Lela 


nes, The Attozney that does ſo, ought to pay Coſts ; and in this Caſe 
an Attozaey was put to anſwer Interrogatozies fo? ſuch a Pꝛatice. 


Dean werſus Crane. 


Note had been made by the Defendant to the Plaintiff 's Teſta: Executor de. folk. as. 
to2 above ſir Pears befoze the Action bzought fo2 Payment of þ,,ic te 


Promiſe ro 


. ; and upon Non Aſſump' infra ſex Annos, at the Trial befoze rhis Teſtator, 


Himſelf aft et the Arreſt, and befoze the Bill exhibited ; and whether 
this Evidence maintained the Declaration, was the Queſtion : And 
the Caſe of Heylin and Haſtings was remember'd, wherein upon 
Conference with all the Judges of England, it was held, — : 

2omile 
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Pꝛomiſe after the fir Pears bꝛings the Batter out of the Statute of 
Limitations; that owning the Debt does not go ſo far, but is Cvi⸗ 
dence of a Pꝛomiſe. | 


Note, Here the Declaration was of a Pꝛomiſe to the Teftatoz, and 

the Pꝛomile in Evidence was to the Crecuto?. 
1-16 bat the And the Court (aid, Here the Executoꝛ might declare of a Pꝛomiſe 
Evidence did tu Himſelf 2 But adjournatur. And tn Hillary-Term, upon Conference 


= 2 with all the Judges, it was held, the Evidence did not maintain the 


tion. Declaration. 


Of filing up Per Holt, Ch. Juſt. It's illegal to fill up a CUrit, after it's ſealed ; 
« Wric aier and whoever is arreſted by Uertue of ſuch a Writ, has an Advantage : 
3c But Quere per me, if it be falſe ſmpaiſonment, oꝛ to be relieved on 


Motion. 
Peat's Caſe. 


| Mardwriu to 7 ING moved fo2 a Mandamus to the Juſtices of the Seſſions of 
— tp the County of Warwick, to admit Peat to take the Dath of Al- 


ſenter to qua · [EN{ANCE, and to ſubſcribe acco ding to the M of Toleration, in ozder 


lfy bimſclf. to be qualified to teach a Diſſenting Congregation ; and it was 


neceffary to entitle him to be admitted; and if that be not done, oz if it 
be done, and the Fat be falle, that will be geod Batter to return. 


Williams verſus Hoskins. 


50 fe upon'a Judgment in Czetment was fo2 two Meſſuages, and after a Pear 

Judgment in J @ Sci fac upon it recited a Judgment of one Meſſuage only; and 
glad do be to this nul tiel Record was pleaded, and it was moved to amend it. 
amended. | | | | | | | 

But per Cur', It can't be; fo2 this is a good Writ foꝛ any Thing 

that does appear on the Face of it; and fo? that, if there were a Judg- 

ment fo? one Yeſſuage, this TUrit would be a good TUrit to revive : 

So being good in it ſelf, though not appoſite to this Purpoſe, to 

amend would be to make a new TUrit, o2 to alter a god TWarit, and fit 

it to another Purpoſe ; and to amend this TUrit, would falſify the 

Defendant's Plea, which was god at the Time when it was pleaded ; 

and koꝛ that this ought not ts be, the Caſe of Napiere f. d Str John 

Germaine was quoted, where after Biſnomer pleaded, the Court re- 

fuſed to amend, becauſe it would falſify the Plea: Bur. if the Fault 

So FRO had appear'd in the very Writ, it might be amended,“ and tandem 

ee Wii the Plaintiff fo2 his Expedition took another Crit. © 

And per Cur', That he might do without getting this quaſh d; 

foꝛ if this TUrit abates, then it's not the ſame Canſe. Vid. Antea. 


Linch 


7 


And per Holt, Ch. Juſt. The Party ought to ſuggeſt whatever is 


85 
* 
A F 
E. 
** 
1 
4 
| 
* 


4 


[JE was indited, fo? that being a communis 


Parcel thereof : Which ſaid Cellar lies, and all the afozeſatd Meſſuage 
luage of the Defendant did belong, and by the Defendant fo2 all the 


- pairing of the ſame, the Filth of the ſaid Uault, by the Decay and 
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Linch verſus Hooke. 


D E was arreſted by the Name of Minors, and gave Bail-Bony A eg ater 
by that Name, and now would plead Miſnomer. cus. Dy 
| | plead Miſno- 

And per Cur', It one be arreſted by a wong Name, and bzought *" ©* 
into Court, he may plead Miſnomer : And if Feme-Covert be ar- vid 
reſted by a wꝛong Name, and give Bail-Bond, yet ſhe may plead 
Miſnomer ; fo2 her Bond being that of Feme-Covert, ſhe may plead 
non eſt Factum to it; ideo it will not eſtop her. 1 Vent. 163. 


154 


Domina Regina verſus Hannon. 


Deceptor of the In an inis 
Quen's People, he came to the Mike of B. and made her be- „pv, &. 
lie ve he had ſold Part of a Ship to her husband, and upon that ac- is coo general. 


count got ſeveral Sums of Boney from her. 42 _ 
Per Cur', Communis Deceptor is too general, and fo is commu- PT 

nis Oppreſſor, Perturbator, &c. and ſo of all other (except Barretor 

and Scold) without adding of particular Inſtances; and the particu- 

lar Jnſtance alledged here, is of a pzivate Nature: It he had made 

uſe of any falſe Token, it would be otherwiſe. T7 
Et caſſetur per Cur. , 1 


Tenant verſus Goldwtn. 


[ 32 Caſe, the Plaintiff declared, That ſuch a Day and Pear he was Caſe, for — l. . 
poſſeſſed, and yet is poſſeſſed of a Beſſuage ſituate in ſuch a Place, Wan or 
fo2 a certain Number of Years yet not ended, and alſo of a Cellar, v., G 


did lie, contiguous to the Meſſuage of the Defendant in the Pariſh 
afozelatd ; and from a Uault, Parcel of the Dekendant's Beſſuage, 
was wont to be ſeparated by a ſtrong thick Mall, which to the Bel- 


Time afo2eſaid ought to be repaired : But that the Dekendant, Ma- 
chinans, &c. though often requeſted to repair the ſaid Mall, ſo neg- 
ligently kept it in Repair, that fo2 Default of Care in him, and re- 


Breach of the ſaid Tall, in the ſaid Cellar did flow, and fill the ſame 
fo2 ſuch a Time, by which the Plaintiff loſt the Uſe of his Cellar, 8c. 
And the whole Queſtion! was, TUhether the Declaration was good to 
entitle the Plaintiff to this Action? Becauſe, as was objefted, it was 
to put a Charge upon the Defendant, which could not be but by Pꝛe⸗ 
ſcription; and none was laid here, no2 was it ſaid the Befſuage was 
| an 


— — —ͤ— K NA”: 2 
— — — — — 
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A Difference 
between 
Charging a 
wrong Doer, 
and the Te- 
nant of the 
Land. 


For not Re- 
piiting the 
thghways, 


an ancient Meſſuage capable of a Pꝛeſcription: But in Maintenance 
of the Declaration, and that it was well, being fo2 a Tort to his 
Poſſeſſion, was quoted 1 Cr. 575. 3 Lev. 266. it was to? ſtopping a 
May which the Plaintiff habere frui & uti debuir over the Deken⸗ 
dant's Meadow, without making any Title to the Tay, but mxrly 
upon the Poſſeſſion ; and held it would be good upon Oemurrer, 


And per quoſdam, Upon a ſpecial Demurrer; and is fo much 
the ſtronger, fo2 that it was a Charge againſt common Eight ; and 
there is Difference betwan charging a wwong Over, and the Tenant 
of the Land in which one would lay the Charge; beſides, the Law 
has Reſpet to the Nature of the Charge, as whether it ariſes by the 
At of the Party, oz by AX in Law: As in Aﬀſize fo2 a Rent-charge 


againſt the Tenant of the Land, the Plaintiff muſt ſhew his Title, 


otherwiſe it's in Caſe of Aſſize foꝛ Rent-Service ; and the Aeaſon of 
the Difference is, becauſe one is of common Right, and the othcr 
not; 35 H. 6. 7. 27 H. 6. 15. a. So in Aſſize of Common in $26(s, 
there muſt be a Title made to the Plaintiff; ſecus it's of Common 
appendant, becauſe it's by At in Law; and though it map be by Þ:c- 
ſcription, yet that is but ſubſequent Evidence, and not the Cauſe 
and Foundation of tt. 2 £ 5 

Ik the pundꝛed be indited fo2 not ka ping the Highway in Repair, 
it need not be ſaid how it's chargeable; but if it were againſt a par- 
ticular Perſon, it's otherwiſe : So here, ik this Aion were fo2 not 
Repairing another Man s Houſe, o2 ſuch a Highway, there would be 
Reaſon that the Plaintiff muſt ſhew a Title, and a ſpecial Keaſon 
of the Charge, becauſe it would be to inipoſe a Charge upon him 
againſt common Night: But here it's to repair his own Houle, which 


ok common Right he is bound to do; and every Body by Law is ſo 


Writ de Domo 
reparando, &c. 


far bound to repair his Houſe, that thꝛough Want thereof another 
be not p2ejudiced, | 

At Common Law, if there be two Jointenants of a Houſe, and it 
wants Repairs, a UUrit De Reparatione facienda will lie fo2 the one 
againſt the other; ſo if the Houſe of one be likely to fall to the Pꝛe⸗ 
judice of another Man's Hotiſe, a UWrit De Domo reparando will 
lie, and it's no matter whether it be an ancient Houſe, oꝛ a new one: 
But ik the one were an old ruinous Houſe, and a new Honle be built 
near, it will not lie; becauſe the Wow Debet in the TUrit would ex⸗ 


dlude him. and the Mozd Solet in the Writ map be lett aut: Reg, 1 53. b. 


Waſte by 
Leſſre. 


Tenents of 
Rooms. 


Se 4 re pa- 
22 


2 Inſt. 404. More 374. 11 Co. 82. Weſtm. 2. c. 23. Tf Leſſd foꝛ Pears 
build a Houſe, it's TUaſte ; and to let it fail, is a new Waſte; Kelw. 98. 


Held on Debate, that if one Man has the upper Rams of a Houſe, 
and another has the Foundation and lower Roms, and the upper 
Booms be out of Repair, the Owner of the lower Reonis has an 
Action againſt him that has the upper Roms; and ſo it ſhall be vice 
verſa, fo: Non-repair of the Foundation: And we ſay, the Wall 
Solebat reparari, which Mod is as ſtrong as Conſuevit, and takes 
away all Intendment 02 Doubt that it was a new Haule : So 1s the 
Cale in 3 Mod. - - and the Caſe of Roſwell and Pryor was after 
Gerdi, and would otherwiſe have ban ill; Vid. C Ed. 4. Fitz. Treſp. 8 c. 

OY One 


Term. 8. Mich. 3 Anne, in B. R. = 313 


One was cutting down his Hedge, and it fell uon the Bae ys 


f 3 
* an 70 
Pet- RIA r 


” 


in-e rai Sig 
ne ficarion, 


N 
Chi 


\ EF 


Lo 


Party's | t 
guous Soil's Liberty of digging a C 
to bung a greater Charge upon the oth 


Gould Juſt. Yoſt certain there are a great many Caſes, that if a vi o 
Man declarcs that he ought to have Common, Sec. if it be again . 1 
the Tertenant, oz Dwner of the Soil, there ought to be a Title * * ** 
made, 1 Vent. 319, 256. but later Caſes have gone otherwiſe ; 

Vid. Mathews and Baker's Caſe, and Plottney and Slaughter, Hill. 4 W. Thar th 

& M. Roll. 1771. And here it's ſa n, He ought to repair ; and that win (ww 
CUozd, ought. will bꝛing the Batter in Evidence, and the Difference u bangche 
is betwa n a Declaration, and a Pray Bar z 2 Vent. 183. _ 8 
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Fer ce. De- And at another Day, per tot Cur', The Declaration is god; fo2 
bus, bor not thece is a (uticient Cauſe of Attion appearing in it, but not upon the 
upn the Mod Solebat ; but if the Defendant has a Houle of Dffice incloſed 
Word S«lcb4t. with a Mall which is his, he is of common Right bound to uſe it 
ſi as not to annoy another ; and there is a great Diverſity between 
a Preſcription to put a Charge upon a Ban to repair his Fence, and 
to excuſe one from a Treſpaſs, fo? ſuch Charge muſt be by Pꝛeſtrip⸗ 
tion: But the Reaſon here is, that one muff uſe his own ſo as thereby 
not to hurt another; and as of common Right one is bound to keep 
his Cattle from treſpaſſing on his Neighbour, ſo he is bound to uſe 
any Thing that is his, ſo 5s not to hurt another by ſuch Uſer. It a 
Man has two Houles, one of which has a Houle of Dffice that fs 
kept in by the Mall of the ſame Houſe from a Cellar in the other, and 
C:ſe\berween he ſells the Houle to which the Houle of Office does belong, the 
v2, Buyer is to keep it in good Repair, ſo as not to pzejudice the Gen- 
Houſes, 5c. do Houſe; fo he is ſo to ule it as not to hurt another. 
Suppoſe one ſells a Piece of Paſture lying open to another Piece 
of Paſture, which the Uendo2 has ; Gerdee is bound to keep his 
Cattle _ running into the Tendoz's Piece; fo of Dung, oꝛ any 
Thing e N 
Wien vn. I Pan eres a Houſe of Office, to which there is contiguons a 
dee muſt de. Vacant Piece of $20und which is his, and by which the Houle of Office 
fend his Cel- ig kept in; there if he ſells the vacant Gzound, and Uende digs a 
; Cellar in it, as he may do, there he muſt defend his Cellar againſt the 
Lex. 3:9, Fa Ban builds next to a vacant Piece ot Sound of his own, and 
Dan 3 then ſells the new Houſe, ka ping the G2ound in his own pands, he 
1 Sid. 16. kant build upon the waſte Sound fo as to ffop the Lights of the 
Rum. 879. Yguſe ; foz by Sale of the Þouſe, all the Lights, and all Neceſſaries 
Hod. 13'- fo make them uſeful, paſs ; fo; by Sale of the Houſe, all the Conve- 
niente it das will paſs; and as he himſelf can't build to the Pꝛejudice 
of the new Houſe fo fold, ſo can't his Uende of the vacant Gzound 
z Cr. 419. de it: But if in that Caſe he had ſold the vacant Gzound, without 
reſerving the Benefit of the Lights, the Court doubted in that Caſe 
that Gender might build ſo as to ſtop the Lights of the Gendoz, be- 
„ -atrfe he parted with the Gund without reſerving the Benefit of the 
Jobe Ve- Lights; fo2 that Caſe differs from that of Palmer and Hechier: And 
got the hene. thep (aid, They doubted of the Caſe in Kelw. 98. where it's Held, that 
br of Lies, the Owner of the lower Rooms in a Houſe is bound to repair the 
. Foundation: There is ind#d a CUrit in Nat. Brevium 127. to a 
Plants Mapoꝛ, to command him that has the lower Rooms to repair the 
| might heve Foundation, and him that has the Garret to repair the Roof; but 
„ that is grounded upon a Cuſtom : And the Declaration would be bet- 
ter to ſay only, That the Mall, and Houſe of Office, are the Defen- 
_ z and that thzwugh Default of Him, the Filth ran into your. 
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rant, yet common Bail, and 
_ why 63 
The Retaking of an Eſcaper on a 
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the firſt Judgment, and ſuggeſts 
a waſting the Aſſets, the Debt 
not being ſatisfied Page 125 
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and delivered at Port St. Davids 
in the Eaſt- Indie, | 228 
Oblicee made à material Razure in 
the Condition: Motion, that 
the Bond ſhall remain in the 


Officer's Cuſtody , allowed if | 


| Defendant had denied the Deed, 
| 233 
Narr in Debt upon a Bond, with 


Omiſſion of quas ei debet & in- 


;juſte det inet 306 
Per Scriptum Obligatorium, without 
ſnewing the Date of the Bond, 


En * | 
If an Office deſcribed by the Statute 
has a certain Sala 


reſerving a Sum leſs than the 
ſtanding Salary, will not be 
within the Stat. 5 & 6 Edw. 6. 
c. 16. But if the Fees be incer- 


or that it was executed, yet 


Peace. 

L. bound to the good Behaviour 
for his Rudenclh to the Daugh- 
ter of an Heireſs Page 131 

Demand of Security for the Peace 
ought to be freſh after the Af- 
fray given 132 

How the Cauſe of Binding ought 
to appear | ibid. 


What is a Practiſing of Phyſick 
within the Statute 44 


Plea, Vid. Repleader, Vid. Abate- 
Plea in Bar concludes in Abate- 
—_—  -- 103 
If the Plea be Matter in Abate- 
ment, and concludes to the 
Action, how | ibid. 
Defendant pleads, he ought not to 
anſwer, becauſe of an Action 


depending in B. C. 157 


Ex communication and Outlaw 


to be pleaded under Seal 180 


Where the Matter is indifferent, 


| 


tain, and no certain Salary an- 


nierxred to the Office, reſerving a | 
certain Sum ont of Fees, li- 


ter, not within the Statute 234 
Quantum Meruit for a Deputy, ha- 
ving no Allowance 


* 


P. 


F Election of Parliament-Men, 
50, 51, 52, Oc. 


Am 


() 


Of Staying Proceedings on Pay- 
ment of Principal, Intereſt and 
Charges | | 


— — , 


. 


| 
| 


| 


annexed to | 
it, Depuration of ſuch Office, | 


| 


233 | 


and the Party pleads over, the 
Court will intend it well; alz- 
ter where the ſnewing of a Thing 


is abſolutely void 136 
SP:Cial non eſt Fakum 218 
Per nomen 5 80 303 
Where it's hard &@ hold the Defen- 


dant to his Confeſſion in Plead- 
ing, or not 1 


Indictment for wilful Perjary, 167 
Puloner. 
A Note diſcharging a poor Priſo- 
ner confeſſing the Action 22 
The Priſoner alſo diſcharged after 
a Surrender ibid. 
A Priſoner for Debt under 100 J. 
diſcharged by the late Act by the 


Juſtices of Peace, and afterwards 
was taken up again for above 


1c . he ſhall find Bail 301 


_ PÞuaivilege. 


The TABLE. 


Pavilege. 


Of the Privilege of the Queen's 
Page 74. 75 


Palace 
If that Privilege be confined to 
Reſidence ibid. 
The Right of Gentlemen at the 

Bar, to have a Trial at the Bar, 

223 
The Queen' s Attorney ma 

any of the Quin? = 
the Bar ibid. 

Two 4 « pleading a Privilege 
| of a Co * 


— 


Before Appearance to * Proceſs 
of the Admiralty de * 
Notice for a Prohibition for bel. 
ling in the Spiritual Court, to 
diſſolve a Marriage becauſe of 
Pre- contracts I 
A Contract per Verba de preſents, 


rence ibid. 
A Prohibition to ſtay a Suit about 
Pews in a Church 


Where after Sentence one may | 
come too late for a Prohibition, 


252 
Grounds on Suggeſtion for a Pro- 


 bibition to the Conſiſtory Court, 5 
7 500 | 


3 d. Witneſs. | 
Upon a bare Recital of a Deed of 


Bust, Vid. 


Uſes upon @ Fine, Proof to be 
made 45 


Came found upon a Man, ſuppo- 
ſeth Proof 57 


 Preſentativ. 
Some Churches are Preſentative, 
ſome Donative, and fome Sti- 


pendary 


Malicious Proſecution | 


230 
125 


\ Uu 2 


| 


55 | M*% in fling Record: ref 
and Verbs de futxro, the Diffe- 


230 


j 


| 


| Wife indicted 


Order for removing a pi 
confirmed at the Seſſions on an 
Appeal, ec. Page 287 

One Order made, and then a ſub- 
ſetjuent Order is made by the 

* Juſtices the ſame Seſſions on the 
ſame Cauſe ; the laſt is an ab- 
ſolute Repeal of the former. hid. 


by het Husband, 
admirted in Forma Pax 89 


Where a Settlement of the Father 
gains a Settlement for the Child, 


FOE 7 
Vid. Overſeers, Settlement of a 
Child delivered 


it . 


perſon 


pon a Writ of Etror, if the Clerk 
"Joe will certify 


245 
If Sei fs recite a Judgment of 


 Thanity-Tet#» in Debt, and the 
' Tenants returned plead Nat tiel 
Record, and a Jud 
' Michaelmas-Term is produced , 

this is a Failer of Record 267 


Recoguizance. 
Chamber, and ſet 


| e 
taken in Court 


Recognizance for 4 Trial teste, 
Failure a Forfeiture of a Y 


ni- 

Zance 2 
Popiſh Recuſaut convict, not to 
prove a Will 239 


| Which was taken at a 


Replea- 


the Record 
wrong, Caſe lies againſt him, 


t of 


1 


The TABLE 


— 
Replcader. 


When a Repleader (hall be upon an 


immaterial Iſſue Page 2 
In caſe of Repleader, where the 
Amendment muſt begin ibid. 
No Coſts on Amendment of Re- 
pleader ibid. 


Repleader at Common Law, and 


when grantable 3 


No Repleader where the Parties are 


out of Court by Default ibid. 
If Repleader can be upon a Demur- 
rer „ 


Upon the Defendant's being 2 
68 


ted in a Bargain 


In Reyle vin, it Property be claimed, 


and notwithſtanding the Party | 

4 
If Appraiſement may be in Reple- 
1 
In a Replevin, Property in aStran- | 
ger may be pleaded in Bar, 81 
How the Defendant -in Replevin | Fifteen Days between Teſte, and Re- 
may take Advantage of a Vari- | 


replevy, Treſpaſs will lie 


in 


ance 103 
KReplevin for Cattel, Juſtification 
for Damage feſant, bow the 


Plaintiff may derive his Title, | 


and traverſe _ 158 | 
Conuzance as a Diſtreſs for Rent; 
Bar, that the 97 0 eſcaped by 


— 


the Defendant's Ground ; for 
Want of Repairs 198 
If the Court award a in where 


it ought not to have been, or 
deny it Where it ought to be, 


it's Error 


De hontine Replegi andi 94 


In Replevin, and Plea in Bar, with | 


an 40% hoc : Replicat' to Iſſue, 
Demur' to the  Replevin, and 
| _ Cohcludes i in Abatement, Judg- 


ment final F. . for the 
' Plaintiff, and affirmed in Er- 
Tor cs 102 


—_ 
— 


W han Reſtitution of Goods taken 
in Execution ſhall! be or not, 
Pag ge 297, &- 0. 
Re- entry, where mult” be laid on » 
. Oſter 
Conſtruction of the Word UR. 
mainder 1112 
Inquiſition taken for a Riot made 
contra formant Statuti, and good, 
140 
i 8 Keton. 0 
Difference _hexween Proceedings 
begun in B. R. and Proceedings 
brought up by Certiorari, as to 
Returns 3: Jö 268 | 
Writ of Inquiry returnab ad tres 
Trin, which being San lay, 148 
Of Sunday, and the 1 eue, RE 
The Calendar is ab by Law, 
and Part of it x Sb 832 
If a Writ may not' be legally exe- 
cuted the Day of the Return, it 
ſhall nor the next Day 159 


turn of Proceſs Te 146 
Remiiter by Attorney: Retraxit 3 
| propria Perſona 82 
Repair, © 


Solebat Reparari, where | not good, 


Caſe between Buyer and Ve? 
of Houſes -» 314 
Where the Vendor teſerves not 
the Benefit of Lights hid. 


Of Repairing the upper Cher, 


2 | .and oo Founcation © n 
Requeſt, 
Where material 227 


Requeſt, how to be made; and Dit- 
rence when a Time is appointed 
for doing a Thing on Requeſt, 
and when not 260 


Sire 


ng „ Ae — * - Folks. * 


7 ne 14 5 L E. 
| | | 1 * 
„ Min * Statute of Labourer. - 
6 713 6s / $ v1 6. r 
Scire facias. Statute 8 & 9 V. 3. 8 
: lite Seltuteof Convenncles Gee 
Gre Hole on a Reaogpizance, 228 
that they and either of them See 9 17 3. of proteſting Bills 
recognovit Page 197 | of Exchange 81 
. Scire fail of the ſame 8 Statute 23 H. 8. "of paying, Colts 
224% | 


Seire facias by Adminiſtrator, © 
warn DNN Upon a 


Judgment obtained by the In- 
© teſtate againſt &. at eee, 
qc: Te", 00. 75 ; 13 
Scare facias againſt 1 
_ all appear, and plead Te 
_\ Jointly 226 
Plea in Abatement of a Scire fa. 


"that 7.'Siwas -a Thaht, and 


If a Man hath K and does 
E. fa. and Goods arè ſeized on, 
and then the Plaintiff dies, the 

Sheriff mut fell, and give the 


L 


not ſummoned _.. 00 
t of Scire Fe. ' where, 
r ci _ = 1/2 3 | [ 


Money to Vis Executor or Ad- 


miniſtrator 


That the Sheriff may ſell without 


90 


a e enditioni exꝑponas. and when, 


291, 


- 


f 23 £ tr Mr 
9210 NJ 954) £ al: 


ces Statutes. 


Statute of Limitation 


294, 297 | 
Whether the Adminiſtrator de Bo- 


+ v non ac * a ane, 


ibid. 


25 


Statute of Compoſition of Two 
Thirds, Occ. pleaded in Bar, 58, 


Seatute I Jac. 1. c. 11. 


allom'd Sheep-skins be Leather 
166 


within the Act 


4 56 
who 


Stat 5 & 6 ll. C. M. ca. 131 | 
Expt Statue of Frauds. and Per- 
' fault of andther | WT. 04s 


4 | Statute 17 Carano?) i 


Remedy for Adminiſtrator: de 0- 
nit non, per Stat; 17 Car.arakter 
Verdict +245 290,92 
be late Aftigoncerning Diſcharge 
af; Priſoners for Debt gue 
»-"Ioo J. 771-20 
tute of praftifing Phy/ick,, x Ta 


Cyl 8819 . 


0 a 


| 27% Ot, Wnt nan. 
-e FIC 201 T: den 1673 


* 3 98217 to r / 5 4 | 
* Tythe + WER: 11 


\ 3 18 3 12 "I a 1 ? Ty * 12 | 


1 Prohibition" on he Statute - of 


Ed. 6. for ſuing for Tyther | of 
- barren Ground nol «Eultiva: 
ted "= #10 ' |; 786, 9 6 
'Probibition to ſtay a Suit in the 
nen Couregor Thtbe. Milk, 
; 7? | 261 
Travers Virtue: enjue, if crayerſe- | 
ble 70 


"Treſpaſs, 


; N as $2 ut 7 


When the Acquittal of one eTreſ. 


paſſer! hall Wilcharge the other, 


10 


f Treſpaſs * taking away two 


Cows and: ſeyeral Loads of 
Wheat out of the Plaintiff's 
Cloſe in D. æcetiam for taking 
away ſeveral other Things de 
Bong. propriie of the Pian 
101 


"The TABLE 


Thoſe againſt Bailiff 


. — 
ibid ſemilit' invent. and Damages 
entigely aſſeſs d. Exception was, 
for that the Loads did not ap- 


r to be his Goods, for the | 


Words. de Bowls propris of the 
Plaintiff, ſhall be only of thoſe 
Things after the Acetiam, Page 14 

Toe for endes 28d Ei his Cloſe, 

ng hisRab- 

1 * with a 15. 38 

What Things may be laid with a 
- Continnando aal. 

Treſpaſs for encering che Plaingiff's 
1 and taking away his 

: Juſtification by Proceſs 
2 Inferiour Court for Non- 


appearance, but - pm” - 
te carrying away 
for Break- 


_—_—— cate 
bn Treſpf, where Son Franken 


ment is 2 117 


 Liberow Tenementum, where it's 


traverſable, or not ibid. 


Two Ways of Ng W 


1 for fourteen Lemon-Trees 
! 


An 


Claim of Property 


Demurrer, belp'd after Verdict, 


Where Phintiff muſt make Title, 
and where he need not 313 


Trover. So 
| 


licens d to ſtand in a Lord's 


1 


7 


rate, could not paſs by the Grant 
of the Garden Page 170 
Trover, for that the Surveyor of 
= Queen qo oy detained a 
rpenter's Tools upon a pre- 
tended Uſage - 8 
Where the v 1— of Goods 
is a Conv ibid. 
In what Caſes —— lies af- 


ter Recovery | in Trover, or not, 


71 
Trial. Vid. Notice. 6 
Rule of Notice of Tri 18 
— thr Want of 
Evidence | 


Concerning a Term's Notice for 
Trial 157 


Trial at the Bar. Vid, Ptvilege. 


In Civil Actions 1 Defendant 
cannot 19 a Cauſe by Provſo, 
till Default in the Plantiff ex- 

in ſome (| Caſes 246 
But there can be no Trial by Proviſo 


| ia the King's Caſe 


bcbg Praintiff replies by 1 ' 


140 
Treſþeſs tempore Will. 3. ill upon a | 


& E 
Tail. | 
Where and how Iſſue in Tal may | 
falſify a Reco 296 | 


| 


| V. 


Of Triali Gr the Queen eh | 


The Defendant ſhall never carry 
an lndictment, removed hither 
by the proſecutor to Trial, with - 


out Leave of the Court bid. 
Trade. 


A Women indiQted at the Quar 
ter-Seſhons of a , for 
exerciſing the Trade of a Gold- 


ſmith, not having been Appren- 
tice ſeven Years 220 


— . m_ 2 


—— 


Otions to change a Vente, 


No Affdevit of the Delivery of a 


Declaration held up to the Rule, 


Garden; the Trees being ſepa- 


— 
A Va- 


BLE. 


7e T A 
. Ye : 20 
A Vagrant quatenus ſuch is not | under Arreſt, to confeſs a Judg- 
indictable Page240 | ment 


Rule on granting a View, where 
proper 211 


1 
Tap. 


X Man cannot claim a Way 
over my Ground from one 
Part thereof to another ; but 
from one Part to another of his 
own Ground he may claim a 
Hay over my Land 3 
A Stranger may have a Way over 
another's Soil three Manner of 
Ways: 1. For Neceſſity. 2. By | 
Grant. 3. By Preſcription, ibid. 
The Manner of Pleading a parti- 
cular Eſtate of a Way 4 
Privilege of the Grantee of aWreck 
for a Way 409 
to repair a Way 163 


well. Vid. Deviſe, 


Debt lies for Money deviſed out . 


of Lands 


26, 27 
Warrant. | 


J. 


Page 85 
A Man gives a H arrant of Attor- 
ney to confeſs judgment the 
firſt Day of the Term, and dies, 
it may be entered at any Time 
during that Term 86 


CUltnels, Evidence. Vid. Pꝛok. 


In caſe of a ſingle Bill, two Per- 
ſons, produced as Witneſſes, or- 
dered to write their Names, 167 

Subornation of Witneſſes 203 

The Party reſcued, allowed as a 

 Witmſs, and why 211 

A former Oath of the Defendant's 
Wife allowed for Evidence of 
a Felony committed 216 

The Counterpart of an ancient 
Deed loſt admitted for Evi- 
dence 225 


In Ejectment to prove a Leaſe to 


the Queen, an ancient Book of 
Entries was offered 248 
Writ. 


If a Writ may not be executed 
on the Day of the Return legal- 
ly, it ſhall not the next Day, 


Concerning an Attorney's Preſence 
upon a Warrart given by one 


It's illegal to fill up a Writ after it 


is ſcaled 310 


FINIS. 


* 
* 
. 
- 
- 
* 
2 ., 75 
* - 
* 
* 
8 4 
* « 
s Ta / # 
121. 5 
- 


Radclit:< 


wa 


va cs ew es 


134808 


——— 


1 


3 „ 


* — 


. 
+ 
* 
* 1 
o 
a 1 6 
- 
= *** 
3 rd 
wg 5 
— 
* a - 42 
OS -. 
* 
— 
* 
- 
* * 
* 
* 
® 
* 
t 
* 
- 
„ 
8 
. 
* «- i 
/ 
= 
* 
* 
. 
- —— 
: ; _ „ 2 
— — — . 
A CC — — — 
- * = PT * . 
” - * - * * 
—— 7 — 4« — — - On O——_—— — . 
— — — 


